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PART I - STATEMENT OF FACTS 

OVERVIEW 

I, Can a treaty rights holding band member who is sued by a corporation because of a protest 

raise the infringement of aboriginal rights and a breach of the duty to consult as part of 

defending himself against the claim? The British Columbia Court of Appeal answers "no", 

It says the band member has no standing to even raise the treaty rights and such an attack 

could only be mounted in judicial review proceedings, Thus, in a lawsuit arising out of a 

dispute over the compromise of Mr. Behn's trapline, his treaty rights, his way of life, and 

his and his family's ability to enjoy those rights in the future, Mr. Behn can neither raise, 

nor rely upon, his constitutionally protected treaty rights, 

2, George Behn, a status "Indian" and a member of the Fort Nelson First Nation, is a 

beneficiary of Treaty 8 and holds a trapline on his family's traditional territory, where he 

has exercised his Treaty 8 rights throughout his life (the "Trapline"), 

3, Moulton Contracting Ltd, ("Moulton") is a logging company, The Province granted 

Moulton Timber Sales Licenses and a Road Permit (collectively the "Authorizations") to 

log on the Trapline, George Behn objected to this decision to the Ministry of Forests, 

4, In early October, 2006, George Behn and his daughter Sally Behn established a peaceful 

protest camp on a forestry road to protect his right to hunt and trap under Treaty 8, 

MT. Behn objected to the logging as illegal. He said Moulton had no rights to log as the 

Authorizations were issued without adequate consultation and the logging would 

unjustifiably infringe his Treaty 8 harvesting rights, 

5, Mr. Behn's protest was successful: Moulton stopped the logging, However, Moulton sued 

the Province, Chief Logan on behalf of herself and the Fort Nelson First Nation, George 

Behn and several members of the Behn fan1ily for lost profits, 

6, Mr. Behn defended this claim on the basis that the Authorizations granted no rights that 

could found a damages claim since they were issued in breach of the duty to consult and 

they unjustifiably infringed Treaty 8 (the "Treaty Rights Defences"), 
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7. The Courts below, on a motion to strike pleadings, denied Mr. Behn the right to assert the 

Treaty Rights Defences at trial. The Courts held that, despite Mr. Behn's undisputed right 

to exercise his treaty rights and his membership in the Fort Nelson First Nation, only the 

Band can asscli these defences (the "Standing Decision"). Further, the Courts below held 

that even if the Band raised these defences, it would be an impermissible collateral attack 

because the Authorizations could only be challenged by way of judicial review (the 

"Collateral Attack Decision"). 

8, In striking Mr. Behn's Treaty Rights Defences before trial the Courts below misapplied the 

law of standing and collateral attack. These decisions deny aboriginal individuals faced 

with a direct threat to their ability to exercise their rights any means of challenging the 

legality of Crown action. If these decisions stand, Mr. Behn may be put in the position of 

having to pay substantial damages for having successfully stopped an illegal operation 

without having the opportunity to even question the legality of the very authorizations upon 

which the claims are advanced. This decision denies Mr. Behn access to courts for the 

adjudication of the ultimate dispute between the Behns and Moulton. 

9. The Courts below have extended the doctrine of standing far beyond its normal purpose. 

Standing is designed to ensure that persons have a sufficient connection to the subject 

matter to bring a claim. The gatekeeping function of standing is not meant to deny a person 

who is clearly interested in the subject matter of the dispute the right to raise a defence. 

10. By extending the doctrine of collateral attack to protect an administrative decision to which 

Mr. Behn was not a party, the Courts below have thwarted the purpose of the collateral 

attack doctrine - to ensure issues are adjudicated efficiently in a single proceeding and to 

avoid re-litigation of settled matters. 

11. The action initiated by Moulton is the first time that the issue of the legality of Moulton's 

logging (and Mr. Behn's protest camp) will be adjudicated. It would be an affront to justice 

and contrary to the goal of reconciliation to deny Mr. Behn the right to allege the logging 

was or would have been illegal in the very proceeding where the logging is the basis for the 

claim for damages. This is pmiicularly unfounded when concems about the illegality of the 

Authorizations was the basis of his protest and reason why he erected the protest camp. 
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TilE FACTUAL BACKGROliND TO THE DISPUTE AS SET OliT IN PLEADINGS I 

12. As this is an appeal of a motion to strike pleadings based upon Rule 19(24) of the British 

Columbia Supreme Court Civil Rules, the factual background is taken from the pleadings2 

These facts have not yet been proven in evidence. While many of the facts are not 

contested, the legal conclusions to he drawn from those facts are at the core of this dispute. 

13. The tradition of the aboriginal people comprising the Fort Nelson First Nation has been to 

order themselves, their hunting and their trapping, with reference to tracts of land 

associated with different extended families; the Behn family is one of those families. 3 Each 

family has a headman, and George Behn is the headman of the Behn family: 

14. The Chief and two headmen of Fort Nelson First Nation signed an adhesion to Treaty 85 

Members of the Fort Nelson First Nation exercise the rights provided for under Treaty 8 

within their family territories 6 

15. The Behns (with the exception of Susan Behn) are members of the Fort Nelson First Nation 

and beneficiaries of Treaty 87 As headman, George Behn is the custodian of the Behn 

family territory; the Trapline forms a small part of the Behn family territory.8 Mr. Behn and 

his family have exercised their treaty rights on the Trapline throughout their lives9 

I The pleadings in this case have undergone a number of amendments. The record before the Court of Appeal 
included the Further Amended Statement of Claim and the Behns' Further Amended Statement of Defence. 
however the reasons of Saunders J.A., only refer to the Amended Statement of Claim. The differences are 
not significant for the purposes of this appeal. For the sake of clarity, this factum refers to the Amended 
Statement of Claim [Moulton's Claim] and the Behns' Amended Statement of Defence [Behn Defence], 

? from which the chambers judge, Hinkson J. ordered the impugned defences be struck. 
- Supreme Court Rules (Repealed), BC Reg 221/90, Rule 19(24); now Supreme Court Civil Rules, B.C. Reg. 

16812009, (Court Rules Act), Rules 9-5. 
3 Behn Defence at paras 9-10 (Appellant's Appeal Record [AR] Tab 6 at p 89). 
4 Behn Defence at paras 9-10 (A R Tab 6 at p 89). 
5 Moulton's Claim at para 13 (AR Tab 4 at 64); Behu Defence at para 7 (AR Tab 6 at p 89): Treaty 8, 1899. 
6 Behn Defence at para 9 (AR Tab 6 at p 89). . 
7 

Beho Defence at paras 5-8 (AR Tab 6 at pp 88-89). 
8 Beho Defence at paras 9-10 (AR Tab 6 at p 89). 
9 Moulton's Claim at paras 18, 29-31 (AR Tab 4 at pp 66, 69-70); Behn Defence at paras 8-10 (AR Tab 6 at p 

89). 
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16. The development of the lands around the Fort Nelson First Nation has been extensive, 

particularly with respect oil and gas exploration, forestry, and associated road expansion. lo 

The effect of this development has been significant. Large areas are now unavailable for 

hunting, trapping and fishing, which has forced members of the Fort Nelson First Nation, 

including the Behns, into smaller areas to exercise their rights. I I The Behn family territory, 

in particular, has been hit hard by forestry and oil and gas development, and the area 

subject to the Authorizations is the only remaining significantly intact part of the Behn 

family territory. 12 

17. In developing and amending the forest development plans for the area in the years 

preceding these events, the Province dealt with representatives of the Band and members of 

the Behn family13 Throughout these interactions, representatives of the Band Council, 

employees of the Band, and Mr. Behn consistently expressed concems about the scope of 

logging, the adverse effects on the Trapline, and the Province's approach to consultation, 

including its refusal to provide the Band and Mr. Behn with any funding to enable them to 

participate in the consultation process. 14 

18. The Province awarded Moulton the Authorizations, situated entirely within the Trapline,15 

without concluding consultation. 16 On June 28, 2006, the Province notified Mr. Behn that 

the Authorizations had been issued and that logging would begin on his Trapline in due 

course.17 Mr. Behn wrote a letter on August 31, 2006, objecting to the proposed logging 

and setting out his concems about infringements of Treaty 8 rights and the inadequacy of 

consultation. 18 

10 Behn Defence at para 12 CAR Tab 6 at pp 89-90). 
II Behn Defence at paras 12-16 CAR Tab 6 at pp 89-90). 
12 Beho Defence at paras 14-16 CAR Tab 6 at p 90). 
13 Moulton's Claim at paras 17-28 (AR Tab 4 at pp 65-69); Behn Defence at paras 19-23 CAR Tab 6 at pp 91-

92); Amended Statement of Defence of Chief Liz Logan on behalf of herself and all other members of the 
Fort Nelson First Nation and the said Fort Nelson First Nation [Logan Defence 1 at paras 4, 6, 8,9 CAR Tab 
5 at pp 81-82). 

i4 Moulton's Claim at paras 21,32 CAR Tab 4 at pp 66, 70); Beh" Defence at paras 20-24 CAR Tab 6 at pp 
91-92); Logan Defence at paras 4, 8, 9 CAR Tab 5 at pp 81-82). 

15 Moulton's Claim at paras 29-30 CAR Tab 4 at p 69); Behn Defence at para 11 CAR Tab 6 at p 89). 
16 Moulton's Claim at paras 14-16 CAR Tab 4 at p 64-65); Beltn Defence at paras 19-26 (AR Tab 6 at pp 91-

93). 
17 Moulton's Claim at paras 30-31 CAR Tab 4 at p 69-70). 
18 Moulton's Claim at para 32 CAR Tab 4 at p 70); Behn Defence at paras 22-24 CAR Tab 6 at p 92). 
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19. The Province did not cancel the Authorizations, nor did it inform Moulton that concerns 

had been raised about the proposed logging and the consultation for the AuthorizationsI9 

20. Moulton transported its equipment to the logging site in late September20 Shortly thereafter 

the Province asked Moulton to defer logging for a time, as there might be trouble with Mr. 

Behn, and asked Moulton to limit its logging to one of the two cut blocks; however 

Moulton declined and began 10gging.21 

21. On or about October 2, 2006, Mr. Behn and his daughter Sally established a peaceful 

protest camp on the Trapline next to a road leading to the area covered by the 

Authorizations.22 The camp was established to protect their treaty rights from illegal 

10gging.23 

22. As a result of the protest camp, Moulton stopped logging. Over the following weeks 

correspondence was exchanged and various meetings occurred between Moulton, the 

Province, members of the Behn family and representatives of the Band Council, however 

the dispute remained unresolved.24 

23. Although Moulton threatened litigation, the Province took no steps to remove Mr. Behn or 

Sally, or request they move their camp25 Moulton did not seek an injunction against Mr. 

Behn or Sally, and they maintained their protest camp.26 

24. On November 23, 2006, Moulton filed its Writ of Summons and Statement of Claim 

against the Behns, Chief Logan on behalf of herself and the Fort Nelson First Nation and 

the Province. The only remedy Moulton sought was damages. Moulton did not seek an 

injunction or other similar relief. 27 

19 Moulton's Claim at para 33 (AR Tab 4 at p 70). 
20 Moulton's Claim at para 33 (AR Tab 4 at p 70). 
21 Moulton's Claim at para 34 (AR Tab 4 at p 70). 
22 Moulton's Claim at paras 36-37 (AR Tab 4 at p 71): Eeho Defence at paras J 7-18, 34 CAR Tab 6 at pp 91, 

94). 
23 Moulton's Claim at para 23-26 (AR Tab 4 at pp 67-69). 
24 Moulton's Claim at paras 38-46 CAR Tab 4 at pp 71-75). 
"Moulton's Claim at paras 38, 40, 43-45 (AR Tab 4 at p 71-74). 
26 Moulton's Claim at paras 44-56 (AR Tab 4 at pp 74-77); Eeho Defence at paras 17-18 (AR Tab 6 at p 91). 
27 Moulton's Claim at paras 1-2 CAR Tab 4 at pp 63-64, 78). 
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25. In the winter of2007, Moulton abandoned its logging plans and the Authorizations expired. 

The Claims Against the Defendants 

Claims Against the Province 

26. Moulton claimed against the Province for breach of contract and negligent 

misrepresentation. In part, Moulton claims that the Province is liable for failing to fulfill a 

contractual obligation to adequately consult with the Band and/or George Behn.28 Moulton 

advanced a similar claim as part of a negligent misrepresentation claim29 It is noteworthy 

that, in asserting these claims, Moulton relies upon the fact that the Province owed the Fort 

Nelson First Nation a duty to consult with respect to the Authorizations and that it breached 

that duty30 

Claims Against the Behns and the Band 

27. Moulton's claims against the Behns are based in conspIracy and interference with 

contractual relations. The claim in conspiracy is limited to the unlawful act branch of the 

conspiracy doctrine and not the intention to harm branch. The unlawful acts relied upon to 

establish the conspiracy is the tortious interference with contractual relations, interference 

with economic relations and the crime of mischief. These claims are set out as follows: 

58. From on or about October 2, 2006, the Behns and members of the FNFN 
with knowledge of Moulton's contractual rights, by erecting and maintaining the 
Blockade intentionally interfered with Moulton's contractual rights under TSL 
A66572, TSL A66573, and the RP, and wrongfully prevented Moulton from 
performing its obligations under the TSL A66572, TSL A66573, and the RP. In 
addition, the conduct of these Defendants described herein intentionally interfered 
with Moulton's existing and prospective business interests (collectively the 
"Tortious Conduce). 

59. As a result of such intentional interference, Moulton has been unable to 
perform its contractual obligations under TSL A66572, TSL A66573, and the RP, 
and has suffered, and will suffer loss, damage and expense. 

60. The Blockade is located on or near the Sierra High Grade Road. Moulton, 
along with other members of the public, had the right to use the Sierra High Grade 

28 Moulton's Claim at paras 50-52 (AR Tab 4 at p 76). 
29 Moulton's Claim at paras 53-57 (AR Tab 4 at pp 76-77). 
30 Moulton's Claim at paras 18,29,50-57 (AR Tab 4 at pp 66, 69, 76-77). 
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Road. The willfi11 actions of the Behns and other members of the FNFN in 
obstrncting, interrupting or interfering with Moulton's lawful use, enjoyment or 
operation of the Sierra High Grade Road, the TSLs or the RP contravened s. 430 
of the Criminal Code of Canada, R.S.C. 1985, c. C-46 (the "Unlawful Conduct"). 

61. From on or abont October 2,2006, the Behns and members of the FNFN, 
and the said FNFN, combined or conspired with each other with intent to commit 
the Unlawful Conduct or the Tortious Conduct. The conduct of these Defendants 
in furtherance of their conspiracy was unlawful and was directed towards 
Moulton, and they knew, or ought to have known, that loss, damage, and expense 
would be suffered by Moulton as a result of the Unlawful Conduct or the Tortious 
Conduct. By reason of the said conspiracy, Moulton has suffered and will suffer 

'I loss, damage and expense.~ 

28. Moulton implicates the Band either through vicarious liability (through the participation in 

the blockade of a senior employee) or as conspirator through its support of the Behns and 

participation in the Blockade. 

The Behns' Defences 

29. While the Behns advance a number of defences, including, in some cases, no participation 

in the camp whatsoever,J2 they assert their status as aboriginal people and beneficiaries of 

Treaty 8 as part of their defence33 In addition to their general Treaty 8 rights, the Behns 

plead their special connection to the area subject to the Authorizations. First, they plead 

that they are members of the Fort Nelson First Nation and that they have a special 

connection to their family's traditional territory, which is now covered in part by the 

Trapline. This connection is described in the Behn Amended Statement of Defence as 

follows: 

9. While the rights provided for in the Treaty # 8 extended throughout the 
tract described in the treaty, most of the aboriginal people comprising the Fort 
Nelson First Nation traditionally ordered themselves so that the rights to hunt and 
trap set out in Treaty 8 were exercised in tracts of land associated with different 
extended families. These extended families were headed by a headman. 

31 Moulton's Claim at paras 58-61 CAR Tab 4 at pp 77-78); underlining identifying amendments omitted. 
32 Susan Behn specifically denics any involvement in the blockade either ofa direct or indirect nature. She is 

not an aboriginal person but she is married to one of George Behn's sons; Behn Defence at para 4 CAR Tab 
6 at p 88). 

" ~.~ Behn Defence at paras 3, 5-6 CAR Tab 6 at p 87-88). 
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10. The Behn family is one of the families with which there is an associated 
family territory in which the members of that extended family exercised their 
treaty rights (the "Behn Family Territory"). The Behn Family Territory originally 
covered a very large area and even the modern trapline of George Behn (which is 
a smaller part of the Behn Family Territory) covers an area of approximately 
79,000 hectares. George Behn is the headman of the Behn family. 

II. The lands subject to TSL A66572, TSL A66573 and the RP (as described 
in the Amended Statement of Claim) are within the Behn Family Territory 34 

30. The Behns describe how development has adversely affected their family's territory: 

12. The effects of the development of the lands around the Fort Nelson First 
Nation on the ability of the Fort Nelson First Nation people to exercise their treaty 
rights have been extensive and intensive, pmiicularly with respect to road 
building, oil and gas exploration and forestry. This has had the effect of rendering 
large areas unavailable or unusable for hunting, trapping and fishing and has 
forced those people, including the Behn family, who are using the land into 
smaller and smaller areas. Even in areas where the development of the land has 
not foreclosed hunting, the building of roads and other access routes has opened 
these lands to easier access by non-native hunters, thus increasing hunting 
pressure. 

13. The Behn Family territory has been particularly hard hit by forestry and 
oil and gas development. 

14. The current southeast portion of the Behn Family territory is immediately 
adjacent to the newly built South Gunnell access road. This part of the Behn 
Family territory has been the subject of intensive and ongoing oil and gas 
exploration and drilling for the past 15 years. Oils and gas exploration includes 
the cutting of seismic lines, removing both the timber and the forest in straight 
lines to allow for line of sight seismic testing, which has resulted in a number of 
access roads, seismic lines, and all other aspects of oil and gas industry, including 
bunkhouse sites, garbage dumps, abandoned sumps, and abandoned drill sites. 

15. The only significantly intact part of the Behn Family territory that has not 
been impacted by development is the area that is now faced with development 
under TSL A66572, TSL A66573 and Road Permit No. R 15359, which is in the 
western portion of the Behn Family Territory. 

16. The effect of the development of the Behn Family Territory combined 
with the extensive development of other parts of the territory of the Fort Nelson 
First Nation means that there are no other areas other than the westem portion of 

34 Eeho Defence at paras 9-11 (AR Tab 6 at p 89). 
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the Behn Family Trapline where the members of the Behn Family can 
meaningfully exercise their rights under Treaty 8. 35 

31. The Behns then describe (in overview) the Crown's failure to consult prior to issuing the 

Authorizations36 and conclude by pleading the consequences of this failure: 

25. As a result of these failures MOF failed to meaningfully consult the Fort 
Nelson First Nation and as such breached the Crown's duty to consult in deciding 
to issue the two TSL's and the Road Pennit. 

26. As a result of the Crown's breach of the duty to consult, TSL A66572, 
TSL A66573 and the Road Permit were issued unlawfully and convey no rights to 
the Plaintiff which could be exercised so as to interfere with the Treaty 8 rights of 
the Fort Nelson First Nation, George Behn or Sally Belm. 

(collectively the "Consultation Defence,,)3? 

32. Further, the Behns say the Authorizations constitute an unjustifiable infringement of the 

Treaty 8 harvesting rights enjoyed by the Behns when they are considered with the 

cumulative effects of other authorizations and development in the area38 This leads to two 

legal consequences with respect to the validity of the Authorizations. First, by issuing these 

Authorizations, the Province went beyond a mere taking up of the land in the relevant area 

and crossed the line into infringing the rights guaranteed by Treaty 8. In doing so, the 

Province offended the doctrine of interjurisdictional immunity (the "Interjurisdictional 

Immunity Defence"). Second, the degree of development in this area is such that further 

development (including logging pursuant to the Authorizations) would constitute an 

unjustifiable infringement of rights guaranteed by s. 35 of the Constitution Act, 1982 (the 

"Unjustifiable Infringement Defence")' The pleadings at set out the Interjurisdictional 

Immunity Defence and Unjustifiable Infringement Defence are as follows: 

29. TSL A66572, TSL A66573 and the Road Pennit, in the context of the 
existing interferences with the exercise of Treaty 8 rights in the Behn Family 
Territory and the territory of the Fort Nelson First Nation, constitute interferences 
with the ability of the Fort Nelson First Nation to exercise its rights pursuant to 
Treaty 8 of such severity that they cannot be authorized as merely "taking up" 

35 Behn Defence at paras 12-16 (AR Tab 6 at pp 89-90). 
36 Beho Defence at paras 19-24 (AR Tab 6 at pp 9 J -92). 
37 Behn Defence at paras 25-26 (AR Tab 6 at p 96). 
38 Behn Defence at para 21-28 (AR Tab 6 at p 91-93); see also Moulton's Claim at para 32 (AR Tab 4 at p 

70). 
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land within the meaning of Treaty 8. Instead these authorizations each constitute 
an infringement of the Treaty 8 rights. In particular, the exercise of the rights 
provided for in the relevant authorizations wonld effectively deny the Behn 
Family and other members of the Fort Nelson First Nation a meaningful 
opportunity to exercise their Treaty 8 rights. 

30. The legislative power to authorize infringements of Treaty 8 rights is 
reserved exclusively to Parliament pursuant to s. 91(24) of the Constitution Act, 
1867. 

31. Furthennore, Parliament has provided that provincial laws which interfere 
with treaty rights are not incorporated into Federal law by operation of s. 88 of the 
Indian Act but are instead made specifically subject to such treaty rights. 

32. As such, as the relevant authorizations constitute infringements of the 
Treaty 8 rights of the Fort Nelson First Nation they impennissibly intrude into the 
exclusive legislative jurisdiction of Parliament and are therefore of no force and 
effect by application of the doctrine of inter jurisdictional immunity. 

33. Additionally, the relevant authorizations constitute an unjustifiable ~rima 
facie infringement of Treaty 8 rights and are therefore of no force and effect. 9 

33. The legal conseqnence for the Plaintiffs claims as a result of the Consultation Defence, the 

Interjurisdictional Immunity Defence and the Unjustifiable Infringement Defence (the 

Treaty Rights Defences) are pleaded as follows [see bold]: 

35. The mischief provisions of s. 430(1) of the Criminal Code of Canada have no 
application to the activities of the George Behn and Sally Behn or any person, as: 

a. There are no lawful rights created by the Road Permit; 

40. The tort of conspiracy does not arise as: 

a. None of George, Sally or Susan Behn have taken any action which has 
as its purpose or predominant purpose the intention to injure the 
Plaintiff;40 

b. The purpose of the actions taken by George and Sally Behn 1S to 
exercise and protect their rights under Treaty 8; and 

39 Behn Defence at paras 29-33 CAR Tab 6 at pp 93-94}. 
40 This pleading was struck and no appeal was taken as this pleading would only be relevant if Moulton were 

relying on the "intent to injure" branch of the tort of conspiracy. 
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c. For the reasons outlined above, there has been no unlawful act on 
the part of George, Sally or Susan Behn. 

41. George Behn. Sally Behn and Susan Behn deny that the tort of Interference with 
Contractual Relations has any application to the facts of this cases because: 

a. There was no lawful contract between the Plaintiff and British 
Columbia for the reasons outlined above, namely that there has been 
a failure to consult with the Fort Nelson First Nation and the forestry 
activities authorized by British Columbia are of no force and effect by 
virtue of the doctrine of interjurisdictional immunity; and 

b. The Defendants George Behn. Sally Behn and Susan Behn have no and 
have never had any intention to interfere with or cause a breach of any 
lawful contract between the Plaintiff and British Columbia. 

42. Furthermore, to the extent that the alleged tort can be made out, the 
Plaintiffs have suffered no damages on account of the alleged tort as the contract 
created no rights to harvest timber which could be lawfully exercised by the 
Plaintifffor the reasons described above. 41 

34. The only relief the Behns are seeking in this proceeding is that the action be dismissed with 

costs. 

The Band's Defence and Third Party Notice 

35. The Band's defence is that it denies participating in the blockade and there is no factual 

basis for finding any liability against it.42 The Band does not plead the Authorizations are 

illegal. However, and importantly for the argument that the Standing Decision should not 

have been decided on a pleadings motion, the Band does not dispute the Behns' right to 

assert the Treaty Rights Defences and denies it controls the treaty rights or the Behns: 

3. In response to paragraph 13 [of the Amended Statement of Claim J. the 
Fort Nelson First Nation says that treaty rights are collective rights shared 
amongst individual members of the Treaty No.8 First Nations. Neither the Chief 
nor the Council of First Nation or the Fort Nelson First Nation as a whole have 
any control over who enjoys those rights or any control as to how individual 
members exercise their rights. 

4' 
, Behn Defence at paras 35, 40-42 (AR Tab 6 at p 94,96). 

40 

" Logan Defence at para] 0 (AR Tab 5 at p 8]). 
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5. In response to paragraph 18, the FOli Nelson First Nation says that George 
Behn's treaty rights exist by the fact that he is a member of a Treaty No.8 First 
Nation. George Behn's rights are Treaty No.8 rights, not "FNFN treaty rights." 

9. In response to paragraph 46, the Fort Nelson First Nation admits that it did 
not provide the written confinnation requested but denies that it has any duty, 
power or obligation to remove any alleged blockade. As such, the Fort Nelson 
First Nation had no ability to confinn that the blockade would be removed. 

10. To the extent that paragraphs 36, 60, 61 and 58 make allegations against 
"other members of the FNFN," the Fort Nelson First Nation denies those 
allegations and says that such allegations are vague and improper and should be 
struck pursuant to Rule 19(24)(a), (b) and (c) of the Rules of Court. In the 
alternative, in response to paragraphs 36, 60, 61 and 58, the Fort Nelson First 
Nation says that it is not vicariously liability [sic] for the conduct of its members 
and the Fort Nelson First Nation has no legal power or duty to control the actions 
of its members.43 

36. The Band also pleads that the consultation with respect to the approval of the timber 

harvesting was inadequate.44 While the Band did not defend the action on the basis of the 

Crown's failure to consult, it did issue a Third Party Notice against the Province seeking 

indemnity in respect of any judgment made against it on the basis that any issues arising 

between Moulton and the Fort Nelson First Nation were a consequence of the Crown's 

failure to discharge the duty to consult.45 

PROCEEDINGS IN THE COlJRTS BELOW 

Decision of the Chambers Judge 

37. Moulton brought a motion to strike paragraphs 26, 27, 29 to 33, 35(a), 38, 40(b) and 42 of 

the Behns' statement of defence on the basis that they disclosed no proper defence or that 

they were unnecessary, scandalous or embarrassing pleadings or an abuse of process46 The 

" - Logan Defence at paras 3,5,9-10 (AR Tab 5 at pp 81,82). 
4' L _ ogan Defence at paras 4, 6 CAR Tab 5 at pp 81-82). 
4, Third Party Notice of Chief Liz Logan on behalf of herself and all other members of the Fort Nelson First 

Nation and Fort Nelson First Nation to her Majesty the Queen in Right of the Province of British Columbia 
(Logan Third Party Notice, AR Tab 12). 

46 Notice of Motion of the Plaintiff(AR Tab 14). 
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Province did not oppose Moulton's motion,4) and argued that the Behn's pleadings should 

be struck on the basis that the Behns do not have standing to raise the Treaty Rights 

Defences.48 

38. Hinkson l struck paragraphs 26, 29, 32, 33, 35(a), 38, 40(b), 41(a), and 42, of the Belms' 

Amended Statement of Defence on the basis tbat the Bebns did not have standing to assert 

the Treaty Rights Defences. 49 Hinkson .T. held that the communal nature of treaty rights 

were such that only the "leadership of the Fort Nelson First Nation ... a separate party to the 

proceedings", was responsible for "advancing a position on behalf of tbeir First Nation", 

and the Behns, as individual members of the Fort Nelson First Nation, could not assert 
-0 these defences.) 

39. Hinkson J. struck paragraphs 26, 29, 32, 33, 35(a), 38, 40(b), 41 (a), and 42, on the basis 

that asse11ing any of the Treaty Rights Defences amounted to a collateral attack on the 

Authorizations and that any challenge to the Authorizations had to be brought by way of 

judicial review proceedings or injunction51 

40. Finally, Hinkson J. struck paragraphs 29, 32 and 33, the Interjurisdictional Immunity 

Defence, on the basis that it disclosed no proper defence as it was open to the Province 

under Treaty 8 to infringe treaty rights (and not just limit them by means of the taking-up 

clause). 52 

The Decision of the Court of Appeal 

41. The Court of Appealupbeld Hinkson l's decision striking the paragraphs set out above but 

confined itself to striking the claims out on the basis that (1) the Behns lacked standing to 

assert the Treaty Rights Defences (the "Standing Decision"), and (2) the Treaty Rights 

47 Response of the Defendant of Her Majesty the Queen in Right of the Province of British Columbia to 
the Notice of Motion of the Plaintiff (AR Tab 13). 

48 Moulton Contracting Ltd. v Her Majesty the Queen in Right of the Province of British Columbia [Chambers 
Reasons], 2010 BeSe 506, at paras 55-57 (AR Tab 2 at p 20). 

49 Chambers Reasons at para 62 (AR Tab 2 at p 21); Order of the Honourable Mr. Justice Hinkson, BCSC 
(AR Tab 19). 

50 Chambers Reasons at para 62 CAR Tab 2 at p 21). 
SI Chambers Reasons at paras 113-115, 119-121, 123 (AR Tab 2 at pp 30-31, 32); Order of the Honourable 

MI'. Justice Hinkson, BCSC (AR Tab 19). 
52 Chambers Reasons at paras 76-78, 122 CAR Tab 2 at pp 23, 32). 
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Defences amounted to an improper collateral attack on the Authorizations (the "Collateral 

Attack Decision,,).53 

42. The Court of Appeal held that the Chamber Judge should not have struck the 

Interjurisdictional Immunity Defence as disclosing no defence and should have left this 

issue for trial. 54 

43. Regarding the standing issue, Saunders .LA., writing for the Court of Appeal, reasoned that 

restricting the ability of individual Nation members to attack the Authorizations (whether 

offensively in a claim or as a defence to a claim) "leaves to the Fort Nelson First Nation the 

responsibility of speaking on behalf of the collective through its authorized 

representatives. ,,55 

44. Saunders J.A., went on to consider that "the proposition that the Behns have standing 

because they assert a defence rather than a claim, a shield rather than a sword, is to put 

fonn over substance.,,56 She found that characterizing the matter as shield versus sword 

was problematic because: 

[39]... [T)he characterization of the matter as shield or sword ignores the 
substance of the First Nations interest asserted. In the pleadings struck, the Behns 
do not assert a First Nations right to engage in the "blockade" activity of which 
Moulton complains. Instead they challenge instruments issued by the Crown and 
say they are invalid. To succeed in these defences they require a declaration of 
invalidity. Such an attack on a non-Aboriginal party's rights, on the basis of treaty 
or constitutional propositions, requires authorization by the collective in who111 the 
treaty and constitutional rights inhere. 

(40) This reasoning applies not only to the consultation defence raised but 
also, and perhaps more significantly, to the treaty and constitutional ! 
interjurisdictional im111w1ity defence. The land involved in this case is within Treaty 
8 lands. In considering the high importance of recognizing the Fort Nelson First 
Nation as the sole authority for managing the advancement of treaty and 
constitutional First Nations rights, it is of note that the Treaty provides for the 
"taking up" (of lands) from time to time for established purposes, including 
lumbering. Thus, any assertion by the Behns that Moulton's timber sale licences 

53 Moulton Contracting Ltd. v Behn, 2011 BCCA 311 (Appeal Reasons), at paras 41, 61 (AR Tab 3 at pp 51, 
56). 

54 Appeal Reasons at paras 66-67 (AR Tab 3 at p 58). 
" Appeal Reasons at para 32 CAR Tab 3 at p 49). 
56 Appeal Reasons at para 34 CAR Tab 3 at pp 49-50). 
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and road penni! are invalid on the basis of treaty or constitutional grounds 
necessarily engages the application of the Treaty itself, which is a matter for the 
collective Aboriginal community57 

45. With regards to the collateral attack issue, Saunders l.A. agreed that the Behns' defences 

were an "unusual case" in that nonnally the party against whom an order is made is "said to 

be engaging in a collateral attack."s8 Since cases like Litchfield, Garland and Telezone did 

not address this specific situation, Saunders .LA. framed the question as such: 

[57] .. .In these unusual circumstances, it seems to me one must look further for 
the answer and determine whether, in the words of Wilson v The Queen, this is an 
attack "whose specific object is the ... nullification of the order or judgment", or in 
the words of Justice Arbour in Toronto (City) at para. 34 this is a " ... contest about 
whether that decision has legal force." 

[58] Allowing that there will be instances in which a party may be allowed to 
attack the substance of a decision en route to determining a claim in damages, in my 
view this is not a case for that approach. Garland, MacArthur, Canadian Food 
inspection Agency and TeleZone all were cases in which the validity of the 
government orders or decisions was immaterial to the claims for damages. That is 
not the case here, where the essence of the impugned pleading is that the 
government instruments are invalid. I agree with the judge that such a pleading is an 
abuse of process. 59 

46. Having decided that the pleadings were properly struck, Saunders J.A. explained that this 

decision does not leave the Behns (or persons in their position) without recourse because, 

essentially, the "First Nation had the capacity to challenge the instruments through 

whatever proper spokespersons or avenues in its wisdom it might use." 60 Saunders J.A. 

also noted that this approach leaves aboriginal communities to determine their courses and 

leaves individual positions to be detennined within the community itself. 61 

47. On the issue of the presumption of constitutionality, Saunders lA. agreed with the 

Chambers Judge, finding that "the presumption applies until an instrument, in proceedings 

engaging the principles of the law of judicial review, is found invalid.,,62 

57 Appeal Reasons at paras 39-40 (AR Tab 3 at p 51). 
58 Appeal Reasons at para 57 (AR Tab 3 at p 55). 
59 Appeal Reasons at paras 57-58 (AR Tab 3 at p 55-56). 
60 Appeal Reasons at para 59 (AR Tab 3 at p 56). 
61 Appeal Reasons at para 59 (AR Tab 3 at p 56). 
62 Appeal Reasons at para 60 (AR Tab 3 at p 56). 



- 16 -

PART II - ISSUES 

48. This appeal gives rise to two issues: 

1. Did the Courts below err in holding that the Behn Defendants had no standing to raise 

the Treaty Rights Defences? 

11. Did the Courts below err in holding that the Treaty Rights Defences constituted an 

impennissible collateral attackry 
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PART HI - ARGUMENT 

A. ERRORS WITH THE STANDING DECISION 

(i) Standing Error: Failing to Distinguish Between Standing to Assert and Claim and a 
Defence 

49. Standing is a principle. which is used by the Courts to control who is entitled to seek 

judicial relief. Not everybody is free to bring any claim in respect of any subject matter. 

Courts require claimants to have a real and substantial connection to the subject matter of 

the litigation. The standing principles do not apply and indeed are a poor fit to the right to 

assert a defence where the only relief sought is that the action be dismissed with costs (an 

issue always before the court as a result of the plaintiffs claim). 

50. The policy that supports the test for standing is that, in the adversarial system, the best way 

to ensure an issue is properly addressed is to require that the party have a real and direct 

stake in the outcome. This serves several purposes. First, it guards against a multiplicity of 

actions arising out of the same factual setting. Second, it prevents vexatious litigants 

("busybodies") with no real interest in the issues from wasting the time and resources of the 

court and other parties. Third, it ensures that only justiciable questions proper for 

adversarial determination are presented to the courts. Fourth, it ensures that a party making 

a claim has a sufficient interest so the court may properly adjudicate the issue on a 

complete factual record.63 

51. That the law of standing does not apply to the right to assert a defence was demonstrated in 

Big M Drug Mart. 64 In that case Big M defended charges brought under the Lord's Day 

Act on the basis that the prohibition of Sunday shopping was contrary to s.2 of the Charter 

and the statute was of no force and effect. The Crown argued that Big M had no standing to 

assert this defence on the basis that Big M could not enjoy the rights in question (i.e. it 

could not have a religion and therefore its religious freedom could not be violated). The 

Court rejected this argument and pointed out that Big M "did not come to court voluntarily 

63 Thomas A Cromwell, Lacus Standi: A CommentGl), on the Law afStanding in Canada (Toronto: Carswell 

Ontario, 1986) at 1-10, 165-197 [Cromwell, Locus Standi]. 
64 R V Big M Drug Mart Ltd [1985] I SCR 295, [1985] SC.T No 17 [Big M Drug Mart]. 
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as an interested citizen asking for a prerogative declaration that a statute IS 

unconstitutional.,,65 The Court continued: 

Any accused, whether corporate or individual, may defend a criminal charge by 
arguing that the law under which the charge is brought is constitutionally invalid. 
Big M is urging that the law under which it has been charged is inconsistent with 
s. 2(a) of the Charter and by reason of s. 52 of the Constitution Act, 1982, it is of 
no force or effect. 

Whether a corporation can enjoy or exercise freedom of religion is therefore 
irrelevant. The respondent is arguing that the legislation is constitutionally invalid 
because it impairs freedom of religion if the law impairs freedom of religion it 
does not matter whether the company can possess religious belief. An accused 
atheist would be equally entitled to resist a charge under the Act. The only way 
this question might be relevant would be if s. 2(a) were interpreted as limited to 
protecting only those persons who could prove a genuinely held religious belief. I 
can see no basis to so limit the breadth of s. 2(a) in this case66 

52. In this case, the Behns, through their Treaty Rights Defences, assert that Moulton's claim 

against them is rooted in an illegal course of conduct and damages should not be awarded 

against the Behns. It is a well established principle that the Courts will not enforce or give 

relief on the basis of an illegal contract or course of conduct,67 The Behns say that the 

illegality of the Authorizations affects whether Moulton has any rights to support its tort 

claims; whether Moulton can make out its claim for damages and. ultimately, whether the 

Behns' conduct was lawful. 

53. We know of no case where standing has been used to dcny access to a defence. Questions 

about whether defences are meritorious are dealt with through summary motions or at trial. 

There can be no question the defendants have the right to be before the court. They have 

been sued by the Plaintiff. For the Plaintiff (in this case a co-defendant, the Province) to 

argue the defendants have no standing would make no sense. This is so regardless of 

whether any defendant exercises or holds the treaty rights. 

65 Big M Drug Marl at p 313. 
60 Big M Drug Marl at pp 313-314. 
67 Zimmermann v Letkeman [1978]1 SCR 1097, [1977] SCJ No 106; Transport North American Express 

Inc v New Solutions Financial Corp 2004 SCC 7, [2004]1 SCR 249 at paras 20-26 [Transport]; see also 
Cope v Rowland, (1836), 2 M & W 149, 150 ER 707 (Ex Ctl, at 710, cited in Transport at para 21. 
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54. If the Court accepts the Behns' submission that standing has no application to whether they 

can assert the Treaty Rights Defences, there is no need to go further. If not, the Behns, as 

members of an aboriginal collective, say the Courts below erred in not finding they have a 

substantial and direct interest in their treaty rights, which gives them standing to assert 

those rights. 

(ii) Standing Error: Failure to Find Members of an Aboriginal Collective Have a 
Substantial and Direct Interest in their Treaty Rights 

55. Aboriginal and treaty rights have been characterized as "collective" or "communal". While 

the precise meaning and its implications have not been fully explained in the jurisprudence, 

at its core, this characterization recognizes that the rights are enjoyed by a group of 

individual persons (the collective or community) who, as a body, are distinct from the 

general population. Thus cvery individual member of the collective or community cnjoys 

the rights. In Sundown, this Comi, cautioned against applying common law concepts of 

property rights to aboriginal and treaty rights, and described the rights in this way: 

[35] ... Aboriginal and treaty rights cannot be defined in a manner which 
would accord with common law concepts of title to land or the right to use 
another's land. Rather, they are the right of aboriginal people in common with 
other aboriginal people to participate in certain practices traditionallv 
engaged in by particular aboriginal nations in particular territories. (,8 

[emphasis added] 

56. The fact that individuals enjoy a direct interest in such rights is demonstrated by the reality 

that it is individuals who actually exercise these rights by hunting or fishing (for example). 

It is also reflected in the way that these types of collective or communal rights are 

described in the fom1a1 treaty documents themselves. For example, Treaty 8 makes certain 

promises to bands (such as the right to a reserve) but also ensures harvesting rights for 

"Indians" as part of their usual "vocations": 

And Her Majesty the Queen HEREBY AGREES with the said Indians that they 
shall have right to pursue their usual vocations of hunting, trapping and fishing 
throughout the tract surrendered as heretofore described, subject to such 
regulations as may from time to time be made by the Govemment of the country, 
acting under the authority of Her Majesty, and saving and excepting such tracts as 

68R v Sundown [1999]1 SCR 393 at para 35, [1999] SCJ No 13. 
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may be required or taken up from time to time for settlement, mining, lumbering, 
trading or other purposes.69 [emphasis added] 

57. Thus Treaty 8 creates a direct relationship between the individual "Indians" and their 

rights. This is different than relationship between a shareholder of a corporation and the 

corporation's rights. The corporation is a separate legal person interposed between the 

shareholder and the corporate rights, whereas individual Treaty 8 beneficiaries hold the 

rights directly, albeit, in common with one another. 

58. The direct interest of the members of the collective 111 their collective rights is also 

demonstrated by the legal recognition that the courts have extended to the ability of 

individual members of aboriginal communities to bring civil claims based upon treaty 

rights. In Oregon Jack Creek v CNR the British Columbia Court of Appeal held that 

individual members of an aboriginal collective holding communal rights could bring a 

representative action on behalf of all other members of the collective body of aboriginal 

persons holding those rights70 This Cowi upheld the decision, holding that the question of 

authority to bring the claim (as opposed to standing to plead a representative action) was a 

question of mixed fact and law better left to trial. 71 This ruling was consistent with a 

number of earlier rulings in other aboriginal cases concerning off-reserve rights. 72 

59. This approach was re-affirmed in Nemaiah Valley lndian Band v Riverside Forest 

Products Ltd where the Crown moved to strike out a Statement of Claim. The Crown 

argued that a Chief of one Indian Band (the Xeni Gwet'in) did not have standing to bring a 

claim on behalf of a larger aboriginal collective (Tsilbqot'in Nation), which, in modern 

times, was made up of several Indian bandsn Vickers J. of the British Columbia Supreme 

Court rejected this argument and stated: 

69 Treaty 8, 1899. 
70 Oregon .Tack Creek Indian Band v CNR [1990] 2 CNLR 85 at 6-7, 9, 12 [1989] BC] No 211 (BCCA) 

[Oregon Jack Creek]. 
71 Oregon Jack Creek Indian Band v CNR (Motion) [1990] 2 SCR 1069 at 1071, [1989] SCl 111; motion for 

re-hearing denied Oregon Jack Creek Indian Band v CNR (No 2) [1990]1 SCR 117, [1990] SCJ No 144. 
72 Attorney Generalfor Ontario v Bear Island Foundation et al (1984) 49 OR (2d) 353, [1985]1 CNLR 1 

(OHCl); Joe et af v Findlay [1978] BCl No 1221 at 1-7, 87 DLR (3d) 239 (BCSC); Twill" v Canada [1987] 
2 FC 450 at paras 20-21, [1986] FC.! No 701 (FCTD). 

73 Nemaiah Valley Indian Band v Riverside Forest Products Ltd [1999] BCl No 2459 (BCSC) [Nemaiah 
Valley Indian Band]. 
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[12] Communal interests of the members of aboriginal groups can and should 
be asserted by a member of the group. I have no difficulty in concluding that 
Chief William is a proper person to bring a representative action seeking a 
declaration of aboriginal title and related consequential relief. I reach such a 
conclusion because: 

(i) Aboriginal title is a communal right, shared by all members of the 
group having aboriginal title by virtue of their membership in that 
group; 

Oi) Chief William is a member of the Tsilhqot'in and has the same 
interest as every other member of the Tsilhqot'in in the aboriginal 
title claimed in these proceedings; and, 

(iii) In respect of the claim for aboriginal title, Chief William's claims 
and the relief sought would benefit and would apply to all members 
of the class of persons on whose behalf the claim is brought. 

[13] The issue of authority to bring the action, like the issue of personal 
entitlement, is a question of mixed fact and law, best determined by the trial 
judge. 

[14] Finally, there is no requirement that the representative plaintiff be a chief. 
He or she need only be a member of the class. Even in the face of active 
opposition by other members of the group, the plaintiff asserting membership is 
entitled to bring the representative action. 74 [citations omitted] 

60. In addition to having standing to bringing claims, there are numerous cases 111 which 

aboriginal persons assert treaty rights defences, despite the communal nature of those 

rights, when charged with regulatory offences arising out of fishing, hunting or harvesting. 

In R v Sparrow, R v Sappier; R v Gray. and R v Morris, individual aboriginal persons 

defended, successfully, charges to regulatory offences on the basis of aboriginal or treaty 

rights75 The standing to assert those defences was not an issue (which again supports the 

Behns' first argument that their right to assert the Treaty Rights Defences is not a standing 

issue). No distinction can or should be drawn between those cases and the Behns' right to 

assert their treaty rights, in protest, as a defence to a civil claim. Indeed the "penalty" for 

the regulatory offence is much less than the damages sought by Moulton. 

74 Nemaiah Valley Indian Band at paras 12-14. 
75 R v Sparrow [1990] I SCR 1075, [1990] SCJ No 49 [Sparrow]: R v Sappier; R v Gray 2006 SCC 54, [2006] 

2 SCR 686; R v Morris 2006 SCC 59, [2006] 2 SCR 915. 
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61. Regardless, whether the issue is one of standing or the right of individuals to assert 

communal aboriginal rights - the conclusion is the same: any member of the collective has 

standing to assert defences or bring claims with respect to these rights. Accordingly, the 

Treaty Rights Defences should stand. 

(iii) Standing Error: Confusing Standing with Authority 

62. In finding the Behns lacked standing to assert the Treaty Rights Defences (which put in 

issue the legality of the Authorizations) the Court below erred by confusing the question of 

standing with the authority.76 While the issue of authority (which goes to the merits of the 

defence) can easily be conflated with the issue of standing, Professor Cromwell explains 

why it should not be: "[t]he point of separating standing and merits is not to make the 

fonner something that can be decided at an early stage in the proceedings but to separate 

the analysis of who is entitled to engage the machinery of adjudication from rules setting 

out standards of conduct.,,77 

63. In the aboriginal law context, this Court has made it clear that the question of standing -

that is, whether the party has a sufficient and direct interest in the subject matter of the 

litigation - is not to be confused the issue of authority. The issue of authority (who properly 

represents rights holders in particular cases, and how those representatives engage with 

governments) is a complex question related to the nature of the relevant collective's 

internal political organization and decision making structure, and is a question of mixed 

fact and law and can only be resolved at trial.78 

64. As recently stated by the British Columbia Court of Appeal in William, this area of the law 

is in its "infancy", and requires engagement by all parties, including First Nations, and 

governments, and the careful attention of the courts: 

[lSI] It will, undoubtedly, be necessary for First Nations, governments, and the 
courts to wTestle with the problem of who properly represents rights holders in 
particular cases, and how those representatives will engage with governments. I 
do not underestimate the challenges in resolving those issues, and recognize that 

76 See the interchangeable use of those terms in Appeal Reasons at paras 38-41. 
77 Cromwell, Locus Standi at 210-211. 
78 Oregon Jack Creek at 10-11; Nemaiah Valley Indian Band at para 13. 
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the law in the area is in its infancy. I do not, however, see that these practical 
difficulties can he allowed to preclude recognition of Aboriginal rights that are 
otherwise proven. 79 

65. Questions of political organization and authority within nations require consideration of the 

aboriginal perspective and cannot be resolved in the absence of evidence. 80 As Groberrnan, 

J.A. noted in William, "[f]ortunately, the record in this case resolves the question of who 

speaks for the Tsilhqofin Nation."sl The Court found a proper evidentiary record was 

required to detem1ine the proper rights holders. The relevant passages are as follows: 

[148] British Columbia argues that bands under the Indian Act will typically be 
the proper claimants in Aboriginal rights cases. It points to a number of cases in 
which claims have been brought by or on behalf of snch entities. Rights will not, 
however, always be allocated along band lines. This fact was recently recognized 
by this Court in KwicksutaineuklAh-Kwa-Mish First Nation v Canada (Attorney 
General), 2012 BCCA 193. While the Court found that the "Aboriginal 
collectives" identified by the chambers judge were not juridical persons entitled to 
make a claim in a class proceeding, the majority did not doubt that rights could be 
held on a collective basis that was not based on band membership: 

[77] ". [T]he chambers judge designated the class members as 
"Aboriginal collectives" because of his recognition of the fact that Band 
membership does not necessarily establish the requisite ancestral 
connection to assert an Aboriginal right. I agree with the chambers judge 
in this regard. This is so because in some cases, an Aboriginal collective 
may self-identify along traditional lines independent of Indian Act 
designation as a Band. A Band is not necessarily the proper entity to 
assert an Aboriginal right. 

[149] In my view, the position taken by British Columbia does not take 
adequate account of the Aboriginal perspective with respect to this matter. I 
agree with the trial judge's conclusion that the definition of the proper rights 
holder is a matter to be determined primarily from the viewpoint of the 
Aboriginal collective itself. In that regard, at para. 471. the judge cited with 
approval a passage from Professor Brian Slattery, "Understanding Aboriginal 
Rights" (1987) 66 Can. Bar Rev. 727 at 745: 

What role, then, does native custom play in this scheme? The answer lies 
in the fact that, while the doctrine of aboriginal land rights governs the 
title of a native group considered as a collective unit, it does not regulate 

79 Tsilhqnl'in Nation v British Columbia 2012 BCCA 285 at para 151. [2012] BC] No 1302. (sub nom 
William v British Columbia) [William]. 

80 William at para 149. 
81 William at para 152. 
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the rights of group members among themselves. Subject, always, to valid 
legislation, the latter are governed by rules peculiar to the group, as laid 
down by custom or internal governmental organs. 

Thus, the doctrine of aboriginal land rights attributes to native groups a 
collective title with certain general features. The character of this collective 
title is not governed by traditional notions or practices, and so does not vary 
from group to group. However, the rights of individuals and other entities 
within the group are determined inter se, not by the doctrine of aboriginal 
title, but by internal rules founded on custom. These rules dictate the extent to 
which any individual, family, lineage, or other sub-group has rights to possess 
and use lands and resources vested in the entire group. The rules have a 
customary base, but they are not for that reason necessarily static. Except to 
the extent they may be otherwise regulated by statute, they are open to both 
formal and informal change, in accordance with shi fling group attitudes, 
needs, and practices. 

[Footnotes omitted; see also Slattery, "The Metamorphosis of Aboriginal 
Title" (2006) 85 Can. Bar Rev. 255.]82 [emphasis added] 

66. That the Court below confused the issues of standing and authority is seen by its reliance 

on Queackar-Komoyue Nation v. British Columbia; CNR v Brant;83 and Te Kiapilanoq v 

British Columbia84 

67. Komoyue is not a standing decision (determined as a matter of law) but a factual 

determination based upon evidence that the test for representative actions was not met8S 

(The four part test is set out in Western Canadian Shopping Celltres lllc. v Dutton.86
) 

The court determined that the plaintiffs failed to establish an identifiable group,87 that 

success for one member of the group will not be success for all,88 and that identified 

plaintiffs were not suitable representatives89 In that case the evidence was that the band 

had in fact approved an accommodation arrangement and the band was actively opposed to 

the proposed proceeding. 

" William at paras 148-149. 
83 CNR v Brant (2009), 96 OR (3d) 734, [2009]4 CNLR 47 (ONSC) [Brant]. 
84 Te Kiapilanaq v British Columbia 2008 BCSC 54, [2008] BCl No 50 [Te Kiapilanoq]. 
85 Queackar-Komoyue Nation v. British Columbia 2006 BCSC 1517, [2007]1 CNLR 286 [Komoyue]. 
86 Westem Canadian Shopping Centres Inc v Dutton 2001 SCC 46 at paras 38-41, [2001]2 SCR 534 

[Dutton]. 
87 Komoyue at para 45. 
88 Kamoyue at para 49. 
89 Komayue at paras 50-59. 65. 
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68. Brant is very different from the circumstances of this case. The court struck defences and a 

counterclaim asserted by an individual (Brant) that alleged wrongs against a number of 

other aboriginal peoples in Canada. The Court struck the allegations because Brant was not 

a member of those groups and the wrongs against other groups in other areas were 

irrelevant90 The COUli struck part of Brant's counterclaim based upon the rights of his own 

nation because Brant was asserting a personal claim for damages based on the collective's 

rights91 There is no personal claim for damages being made by the Behns. Importantly, 

Brant's right to defend his actions (through a blockade of the CN mainline) by alleging 

CN's breach of the aboriginal rights and title of his own nation was not challenged.92 Thus 

the defence advanced by the Behns in this case was not questioned in Brallt. 

69. Te Kiapilalloq shows the courts can regulate situations where there are competing 

representative actions using the Dutton principles. There. a traditional leader commenced 

an action on behalf of the Squamish Nation when a separate action was commenced in 

respect to the sanle subject matter with the authority of the Squamish Band Council. The 

Squanlish band council moved to strike the Te Kapilanoq proceeding as a representative 

proceeding. The court found that where there were competing actions of this nature and the 

Band council opposed the unauthorized action. it was not appropriate to allow the 

unauthorized action to proceed as a representative proceeding93 However, the action was 

allowed to continue as a personal action and so the question of Te Kiapilanoq's personal 

standing was not decided. 

70. George Behn pleaded the basis for his authority in setting out his connection to the rights as 

well as the traditional way in which the Fort Nelson First Nation people and families 

organized themselves. The fact that he is acting with respect to an area allocated to his 

family (recognized through the grant of a trapline) is a basic pleading of authority to 

exercise the rights and to assert defences associated with those rights. Indeed, it is 

uncontested that the Behns enjoyed the benefit of and exercise treaty rights on the lands in 

90 Brant at paras 37-38. 
91 Brant at paras 10, 52. 
92 Brant at paras 20-21. 
93 Te Kiapi!anoq at paras 28-40. 
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question; have a familial connection to exercise the treaty rights on the lands in question; 

and would have directly suffered any adverse effects of the logging on their treaty rights. 

71. Finding the Behns have no authority to assert Treaty Rights Defences is particularly 

problematic given the Band denies it holds the treaty rights or has any right to manage or 

control George Behn's exercise of the Treaty 8 rights; does not dispute or deny the 

authority of the Behns to raise this issue; and commenced a third party proceeding against 

the Province alleging the same breach of the duty to consult raised by the Behns94 

72. The Court below also created an inconsistency in the pleadings when it found the Behns 

needed and did not have the authority of the Band, when Moulton plcad the Band actually 

conspired with the Behns to establish the protest camp and participated in the protest95 

73. A further absurdity is created by allowing Moulton to claim damages against the Province 

for breach of the duty to consult96 and then deny the actual treaty rights holders the 

opportunity to challenge the validity of the Authorizations on the same basis. 

(iv) Standing Error: Using Standing to Control Unsuitable Claimants 

74. The deeisions ofCoUlis below show a (undue) concern over the potential for unauthorized 

or inappropriate persons commencing actions or asserting rights claims contrary to the 

interests of the band or larger aboriginal collective. But the law provides other tools to 

control such actions; resort does not need to be had to the law of stanging. 

75. As discussed above, it is well established that claims brought on behalf of aboriginal 

groups are most appropriately brought as representative actions97 Such proceedings are 

subject to the supervision of the courts either because an order is required to proceed with 

the action98 or, alternatively, the court can stay such proceedings99 The application of the 

Dutton test and the courts' fact-finding powers on a proper evidentiary record protect 

94 Logan Defence at paras 3, 5, 6. 9 CAR Tab 5 at 81-82); Logan Third Party Notice CAR Tab 12). 
95 Moulton's Claim at paras 60-61 (AR Tab 4 at p 78). 
96 Moulton's Claim at paras 18.29.53-57 (AR Tab 4 at pp 66, 69, 76-77). 
97 Dutton at paras 38-41. 
98 See, for example, Ontario Rules a/Civil Procedure, 0 Reg 288/99, s 9, Rule 12.08, as amended. 
99 See, for example, Supreme Courl Civil Rules, Be Reg 16812009, (Court Rules Act), Rules 20-3(1), as 

amended. 
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against improper claims. (Additionally, there are processes whereby the courts can dispose 

of issues related to authority at an early stage, if appropri atc, such as a motion to stay or a 

motion for summary judgment. I 00) 

B, ERRORS WITH THE COLLATERAL ATTACK DECISION 

(i) Collateral Attack Error: This is Not a Collateral Attack as the Behns Arc Not Parties to 

an Order or Earlier Litigation 

76. The collateral attack doctrine prevents the abuse of judicial processes by re-litigating issues 

that should have been dealt with in other proceedings. The principle underlying the 

doctrine is summarized in Garland v Consumers' Gas Co as follows: 

[72] ... The fundamental policy behind the rule against collateral attack is to 
"maintain the rule of law and to preserve the repute of the administration of 
justice" (R. v Litchfield, [1993] 4 SCR 333, at p. 349). The idea is that if a party 
could avoid the consequences of an order issued against it by going to another 
forum, this would undermine the integrity of the justice system. Consequently, 
the doctrine is intended to prevent a party from circumventing the effect of a 
decision rendered against itIOI [emphasis added] 

77. The rule against collateral attack serves a number of purposes. It encourages respect for the 

rule of law and the orderly prosecution of legal proceedings. A host of problems would 

ensue were a party able to simply disregard a court order by challenging it in collateral 

proceedings. Courts would be at risk of wasting of judicial resources, as matters could be 

re-litigated and judicial proceedings would lack certainty and finality. In this way, 

collateral attack is part of the family of principles that includes res judicata and issue 

estoppel. 

78. In this case, collateral attack does not apply. There is no order the Behns are subject to that 

they are seeking to avoid. Garland makes it plain the party must be seeking to avoid the 

effect of an order for the doctrine to apply. This Court stated: 

100 See, for example, Supreme Court Civil Rules, BC Reg 168/2009 (Court Rules Act), Rule 9-5, 9-6, as 
amended. 

101 Garland v Consumers' Gas Co 2004 SCC 25, [2004]1 SCR 629 at para 72 [Garland]; for the same point, 
see also Canada (Attorney General) v TeieZone Inc 2010 SCC 62, [20 I 0) 3 SCR 585 at paras 61-64 
[Telezone ). 
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[72] Moreover, the appellant's case lacks other hallmarks of collateral attack. 
As McMurtry C.I.O. points out at para. 30 of his reasons, the collateral attack 
cases all involve a party, bound by an order, seeking to avoid the effect of 
that order by challenging its validity in the wrong forum. In this case, the 
appellant is not bound by the Board's orders, therefore the rationale behind the 
rule is not invoked .... 

[73] In this case, the appellant is not the object of the orders and thus there 
can be no concern that he is seeking to avoid the orders by bringing this 
action. As a result, a threat to the integrity of the system docs not exist 
because the appellant is not legally bound to follow the orders. Thus, this 
action does not appear, in fact, to be a collateral attack on the Board's orders. I02 

[emphasis added] 

79. Even if the objection to the Treaty Rights Defence was reformulated as a more generic 

abuse of process argument the same objection would stand. This type of abuse of process 

argument is directed at preventing the re-litigation of issues that have already been litigated 

in judicial or administrative processes. As Arbour J. said in Toronto (City) v C. U.P.E., 

Local 79: "[t]he attraction of the doctrine of abuse of process is that it is unencumbered by 

the specific requirements of res judicata while offering the discretion to prevent 

relitigation, essentially for the purpose of preserving the integrity of the court's process" 

[emphasis added]lo3 Moulton has never been once vexed by litigation with the Behns or 

the Band, much less twice vexed. 

80. That the collateral attack doctrine has no application is reinforced by the fact that the Behns 

seek no relief that directly attacks the Authorizations (which are now expired). The 

Authorizations granted Moulton certain rights to harvest and sell timber and build roads 

necessary to carry out that work. The Authorizations do not direct the Behns to do anything 

nor do they grant any rights to Moulton to demand payment from the Behns. Moreover, 

Moulton does not seek injunctive relief in the action or any form of specific perfonnance of 

the rights granted to harvest timber. Similarly, the Behns do not seek to enjoin the exercise 

of any rights to harvest timber or seek prerogative relief to set aside the Authorizations. 

Moulton simply seeks damages and costs and the Behns simply seek a dismissal and costs. 

10' - Garland at paras 72-73. 
10J Toronto (City) v CU.P.E., Local 79 2003 SCC 63, [2003)3 SCR 77 at para 42. 
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81. In order to determine whether or not a claim or defence is properly understood as a 

collateral attack it is crucial to properly identify and understand what relief is actually 

being sought. In Garland, this Court held the plaintiffs claim for damages as a result of the 

unlawful charge approved by the Ontario Energy Board this was permissible because the 

attack did not directly impugn the Board's order by seeking to have it declared unlawful or 

set aside. After summarizing the rationale for the rule against collateral attack, I 04 this Court 

said: 

[71] ... Based on a plain reading of this rule, the doctrine of collateral attack 
does not apply in this case because here the specific ob.iect of the appellant's 
action is not to invalidate or render inoperative the Board's orders, but rather 
to recover money that was illegally collected by the respondent as a result of 
Board orders. Consequently, the collateral attack doctrine does not apply. lOS 

[emphasis added] 

82. In Canada (Attorney General) v Telezone, and the four related decisions released at the 

same time, this Court distinguished between cases where there is a direct attack on the 

lawfulness of the decision and a claim being made for the recovery of money based on an 

unlawful decision. In Telezone an unsuccessful participant in a tendering process 

challenged the lawfulness of the Federal government's tendering decision and sought 

damages. The Federal government argued that the Federal Court's exclusive jurisdiction to 

grant prerogative relief against Federal boards and tribunals meant that the Superior Court 

had no jurisdiction to determine the lawfulness of the decision and therefore the Plaintiff s 

claim was a collateral attack. Binnie J., writing for a unanimous court, rejected this 

proposition saying (in part) that even if the doctrine of collateral attack applied to this sort 

of situation: 

[67] Judicial doctrine necessarily yields to a contrary statutory enactment. 
Accepting, as Professor Mullan puts it, at p. 1.1.22, that the rule against collateral 
attack may be "implicated in situations where someone, in asserting a civil claim 
for monetary or other relief, needs to attack a law or order that the defendant is 
advancing as justification for the actions on which the plaintiffs claim is based", 
the s. 17 statutory grant of concurrent jurisdiction again defeats the Attorney 
General's submission. This is because tbe claimant's "need to attack a law or 
order" is essential to its cause of action, and ad.iudication of that allegation 

104 Garland at para 71, citing Wilson v The Queen [1983]2 SCR 594 at p 599. 
, 0' .. Garland at para 71 . 
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(even if raised by way of reply) is a necessary step in disposing of the claim. 
Parliament has stated that provincial superior courts possess the concurrent 
necessary jurisdiction to dispose of the whole of such a claim, not just part of 
it. [06 [emphasis added) 

83. Similarly in Canada (Attorney General) v McArthur the Court held that a prisoner could 

maintain an action for damages with respect to the effect of a segregation order despite not 

directly challenging that order by judicial review or otherwise or seeking any order to 

remove him from segregation. The Court held that this did not amount to an impermissible 

collateral attack as the court had jurisdiction over the subject matter (the claim for 

damages) and the remedy sought (damages) and the question oflawfulness only came up as 

an element of proving the plaintiff's claim. The court in this respect said: 

[17) The Superior Court has jurisdiction to entertain Mr. McArthur's damages 
claim (both in its tort and constitutional aspects) because its authority extends to 
"the person and the subject matter in question and, in addition, [because it] bas 
authority to make the order sought". [citations omitted) There is nothing in the 
Federal Courts Act to give the Federal Court the exclusive jurisdiction to 
determine the lawfulness or validity of the order of a "federal board, commission 
or other tribunal" when Mr. McArthur does not seek any of the remedies listed in 
s. 18 of the Federal Courts Act, and when the practical effects of the segregation 
orders he complains of are spent, and such orders are now simply one element in a 
private law cause of action against the Crown and a federal official. To hold 
otherwise would undermine an explicit statutory grant of jurisdiction to the 
superior courts of the provinces and would be for formalistic reasons that are 
neither compelling nor consistent with promotion of access to justice in a direct 
and cost efficient manner. [07 

84. Finally, in Parrish & Heimbecker Ltd. v Canada (Agriculture and Agri-Food) this Court 

found it was not an impermissible collateral attack for the plaintiff to start an action for 

damages based on the unlawfulness of decisions in Federal Court (despite not bringing a 

judicial review) since the plaintiff did not seek prerogative relief and the Federal Court had 

jurisdiction to deal with the damage claim. 108 

85. The Authorizations are statutorily authorized contracts between the Province and Moulton 

that permit Moulton to carry out a number of logging related activities. The Authorizations 

106 TeleZone at para 67. 
10-

, Canada (Attorney General) v McArthur 2010 SCC 63, [2010]3 SCR 626 at para 17. 
108 Parrish & Heimbecker Ltd v Canada (Agriculture and Agri-Food) 2010 SCC 64. [2010] 3 SCR 639 at 

paras 16-21. 
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make no order against the Behns and the Behns were not competing with Moulton to obtain 

the Authorizations. The Behns are not privies to the Authorizations as contracts. The 

Behns' concerns arise because their rights were impacted by the decision to grant the 

Authorizations. There can be no concern they are seeking to avoid any order by defending 

the claims on the basis the Authorizations are illegal. Further, they are seeking no order in 

respect of the Authorizations themselves. As such the doctrine of collateral attack has no 

application to asserting the Treaty Rights Defences. 

86. Alternatively, if the doctrine of collateral attack applies, then the Treaty Rights Defences 

are a permissible collateral attack. 

(ii) Collateral Attack Error: The Collateral Attack Must be Impermissible 

87. In this case, the Courts below applied the doctrine of collateral attack in the context of an 

administrative decision and held that the judicial review process provided for in the 

.Judicial Review Procedure Act ("JRPA,,)I09 is the exclusive means of challenging such a 

decision. The broad principles governing the application of this doctrine to administrative 

decisions (as opposed to judicial decisions) is described in R v Consolidated Maybrun 

Mines Ltd. I 10 Two broad principles that come out of that case. First, it must be presumed 

that the legislature intended that citizens affected by government actions could challenge its 

validity. Second, that the court must determine if it was the intention of the legislature to 

provide a single forum for the determination of any such challenge. L'Heureux-Dube J. 

summarized these principles as follows: 

[46] Subject to the comments below 011 the fourth factor, this approach seems 
to me to be satisfactory, provided, however, that it reflects a general approach 
aimed at determining the legislature's intention as to the appropriate forum. From 
this perspective, the factors set out above are not independent and absolute 
criteria, but impOliant clues, among others. for determining the legislature's 
intention. In doing this, it must, inter alia, be presumed that the legislature did not 
intend to deprive citizens affected by government actions of an adequate 
opportunity to raise the validity of the order. The interpretation process must, 
therefore, determine not whether a person can challenge the validity of an order 

109 Judicial Review Procedure Act. R.S.B.C. 1996, c. 241, s. 2. 
110 R v Consolidated Maybrun Mines Ltd [1998] I SCR 706, [1998] SCJ No 32 [Consolidated Mayhrun]. 
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that affects his or her rights, but whether the law prescribes a specific forum for 
d . 111 omg so. 

88. Thus it is not sufficient in the case of administrative decisions that the claim or defence be 

a collateral attack, it must also be impermissible. It must be a collateral attack that is made 

contrary to the intention of the legislature to provide a single, appropriate forum for the 

determination of such challenges. For example, Parliament has chosen to designate the 

Federal Court as the sole place where prerogative and declaratory relief can be issued 

against Federal boards and tribunals. That choice would be undelmined if parties could 

seek the same relief in the superior courts of the Provinces. J12 On the other hand, it is 

pennissible for a person to challenge the lawfulness of a late charge approved by the 

Ontario Energy Board and levied by a gas company in accordance with the Board's 

decision in the context of a civil claim, even though the Board's decision was not appealed. 

89. The Court below held that the Behns or the Band should have raised the adequacy of 

consultation or the infringement of treaty rights in judicial review (or injunction) 

proceedings. Following the analysis suggested in Consolidated Maybrull the question that 

has to be answered is "did the legislature intend that any attempt to question the lawfulness 

of the Authorizations could only be made in an application for judicial review?" The Behns 

submit the answer is "no". 

90. First, the statutory language of the JRPA (in contrast to the language of the Federal Courts 

Act) specifically contemplates challenges to decisions in proceedings other than 

applications for judicial review proceedings: 

13 (l) On the application of a party to a proceeding for a declaration or injunction, 
the court may direct that any issue about the exercise, refusal to exercise or 
proposed or purported exercise of a statutory power be disposed of summarily, as 
if it were an application for judicial review. 

(2) Subsection (l) applies whether or not the proceeding for a declaration or 
injunction includes a claim for other relief. 

111 Consolidated Mayhrun at para. 46. 
112 Tzeae"ten First Nation v Canada (Attorney General) 2007 BCCA 133, [2007]281 DLR (4th) 752 at paras 

40-46. 
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91. Thus, even if the Behns were seeking positive relief in the form of an injunction or 

declaration attacking a government decision in an action they would be entitled to do so, 

although the court would have the discretion to deal with this aspect of the matter 

summarily. The result in the Courts below would suggest that despite this language it 

would be improper to seek such relief in an action given the judicial review procedure 

exists for attacks of this nature. 

92. Thus the JRPA does not prevent challenging the exercIse of a statutory power in 

proceedings other than judicial review proceedings. In fact. it specifically allows for the 

possibility that such proceedings may be brought and remedies granted in a summary 

fashion. As the decision in Telezone demonstrates even in a regime with exclusive 

jurisdiction to deal with prerogative relief, injunctive relief and declaratory relief 

jurisdiction for other courts to deal with damages claims is not ousted. The decision of the 

Courts below turns that result on its head (by finding a non-exclusive judicial review 

regime has a stronger efIect). 

93. Second, the JRPA is not a process that is designed for any particular administrative 

decision making process. The decision in the Courts below would apply to all 

administrative decision making. However this would make the inquiry that L'Heureux

Dube J. states must be made in Consolidated Maybrun pointless as this logic suggests that 

no matter what the particular legislative regime in question provides the judicial review 

regime shows a legislative intent to preclude a collateral attack. 

94. Third, the courts have frequently noted that summary proceedings are not well designed to 

deal with aboriginal cases that relate to infringement and division of powers issues which 

raise complex issnes of fact and law. Further, often the issues do not arise out of the facts 

of a single application but require consideration of many other current and historic uses of 

land, and the cumulative effects of those uses. 
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95. To that end, this Court has confirmed that constitutional issues in aboriginal rights and title 

cases need to be considered in the context of a properly developed record. 113 Courts in 

British Columbia,114 Alberta,lIS Ontario,116 and the Federal court I 17 often convert 

aboriginal cases raising infringement issues from summary proceedings to trials, preferring 

to deal with such issues in the context of the more robust trial procedures. The judicial 

review approach mandated by the Court below conflicts with these cases. 

96. Fundamentally, the JRPA discloses no intent to generally oust all other processes as 

forums for questioning government action. It creates a procedural mechanism for seeking 

certain types of relief in respect of government decisions without precluding other 

mechanisms where different relief is sought. 

C. POLICY CONSIDERA nONS: THE RULE OF LAW AND RECONClLlA nON 

(i) The Rule of Law: The Rule of Law is Violated, but Not as Stated by the Court Below 

97. The decisions of the Courts below contain a strong "rule oflaw" policy undertone informed 

by the view that "blockading" is per se unlawful and that the Behns were employing a "self 

help" remedy by asking the courts to assess the lawfulness of the Authorizations. This 

concern is flawed both as a matter oflaw and policy. 

98. First, protesting is not a per se illegal activity in Canadian tort or criminallawll8 In fact, it 

is an important form of political speech provided it is not coupled with illegal activity. This 

principle is designed to apply when the picketing concerns a labour dispute or other forms 

of political protest. The underlying policy reason for this is obvious - the picket line or 

protest is one of the most potent forms of political speech and can be a very effective tool 

l1.'Kitkatla Band v British Colambia (Minister of Small Business, TourL<m alld Culture) 2002 SCC 31, 
[2002] 2 SCR 146 at paras 46-50; R v Marshall; R v Bernard 2005 SCC 43, [2005]2 SCR 220 at paras 142-
144; Osoyoos Indian Balld v Oliver (Town) 2001 SCC 85, [200 I] 3 SCR 746 at paras 38-40. 

114 Taku River Tlingit First Nation v Tulsequah Chi~r Mine Project [1999] BCJ No 984, 87 ACWS (3d) 86 I 
(BCSC). 

115 Athabasca Tribal Council v Alberta (Minister of Environmental Protection) [1998] AJ No 1 157, (1998) 
15 Admin LR (3d) 110 (ABQB). 

11: Keewatin v Ontario (Minister of Natural Resources) (2003), 66 OR (3d) 370 (Div Ct). 
", Soowahlie Indian Band v Call ada (Attorney General [2001] FCJ No 105, 200 FTR 21 (FC). 
118 RWDSU, Local 558 v Pepsi-Cola Canada Beverages (West) Ltd 2002 SCC 8, [2002)1 SCR 156 at paras 

26-32 [Pepsi-Cola] 
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In motivating change. This principle has, for example. protected picket lines at grain 

handling facilities l19 and persons camping on sidewalks outside the Chinese consulate in 

Vancouver. 120 

99. George Behn, like every other Canadian, has a presumptive right to protest and picket, 

provided that he does not engage in an otherwise unlawful act. Whether characterized as a 

"camp", "protest camp" or "blockade", there is no doubt that Mr. Belm's actions were a 

protest against what he understood to be an illegal logging operation and by protesting he 

hoped to persuade Moulton to not log. 

100. Given the principle articulated in Pepsi-Cola that picketing is not per se illegal, the burden 

lies on Moulton to prove that the Behns acted illegally and, to the extent that this allegation 

of unlawful behaviour depends upon the Authorizations (which it does), the Behns must be 

able to question the lawfulness of the Authorizations. To hold otherwise would create the 

absurd situation that the legality of a protest or picket would depend upon whether it was 

effective or not. That is, an ineffective protest which did not stop an illegal activity would 

not be actionable but an effective protest which stopped an illegal activity would be 

actionable based upon the illegal activity itself having been stopped (which could not then 

be questioned). 

101. Moulton does not describe the "blockade" as violent or threatening or involving any form 

of intimidation. The blockade was not situated on a public highway. There is no issue of 

the Criminal Code offences being involved. This is not a case like Mount Currie where 

there was a question of an injunction being flaunted or defied. 121 Nor is there an order 

issued by a civil authority using a statutory power that is being ignored. On the facts as 

pleaded - some of the Behns engaged in a peaceful protest which was effective and 

Moulton elected not to harvest. 

119 Prince Rupert Grain Ltd v Grain Workers' Union, Local 333 2002 BCCA 641,8 BCLR (4th) 91. 
120 Vancouver (City) v Zhang 2010 BCCA 450, [201OJ BC] No 2015. 
121 British Columbia (Attorney General) v Mount Currie Indian Band [1992J 1 CNLR 70, [1991J BCJ No 

616 (BCSC). 
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102. Whether the Behns' conduct was unlawful cannot be answered without addressing the 

lawfulness of the Authorizations. Indeed, the question could alternatively be asked: "Is it 

consistent with the rule of law for Moulton and the Province to enjoy the benefits of 

unlawfully granted Authorizations?" Thus, it is the decision to strike the Behns' defences 

that raises a more significant rule of law question, namely, is it consistent with the rule of 

law for a court to award damages against the Behns without first assessing the legality of 

the Authorizations Moulton relies upon as the foundation for its damages claim? 

103. There are many tools available to protect the rule of law. Where the criminal law is 

breached (for example, a public highway is blocked) there are criminal and quasi-criminal 

offences available to stop or punish the behaviour. 122 Where there is a conflict (such as in 

this case) between private rights on Crown land that have fallen into conflict, the 

interlocutory injunction also allows a court to balance potential rule of law concerns in the 

context of the injunction application. In Frontenac Ventures Corp v Ardoch Algonquin 

First Nation, the Ontario COUIi of Appeal emphasized the delicate balance required where 

aboriginal rights are the competing interest: 

[48] Where a requested injunction is intended to create "a protest-free zone" 
for contentious private activity that affects asserted aboriginal or treaty rights, the 
court must be very careful to ensure that, in the context of the dispute before it, the 
Crown has fully and faithfully discharged its duty to consult with the affected First 
Nations: see Julia E. Lawn, "The John Doe Injunction in Mass Protest Cases" (1998) 
56 U.T. Fac. 1. Rev. 101. The court must further be satisfied that every effort has 
been exhausted to obtain a negotiated or legislated solution to the dispute before it. 
Good faith on both sides is required in this process: Haida Nation, p. 532.123 

104. This decision loses sight of the fact that a key feature of the rule of law doctrine and its 

related doctrine, the constitutionalism principle, is that government action as much as 

private action is constrained by the law and the constitution. 124 The decision of the Court 

below prevents Mr. Behn from ensuring that this aspect of the rule of law and the 

constitutionalism principle is brought to bear when the court is considering the 

consequences of the conflict over the Authorizations. 

122 R v Manuel 2008 BCCA 143,293 DLR (4th) 713. 
I2J Frontenac Ventures Corp v Ardoch Algonquin First Nation 2008 ONCA 534, [2008] OJ No 2651, at para 

48. 
124 Referellce re Secession o.fQuebec [1998] 2 SCR 217. [1998] SCJ No 61 at paras 70-71. 
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105. Finally, allowing the Behns or other protestors to litigate the legality of measures that are 

foundational to claims being asserted against them does not mean that thev will ultimate Iv 

be successful. If it should be established that the impugned authorizations are lawful, and if 

the other elements of the tort are made out, then the Behns (and other protestors) will bear 

the potentially severe financial consequences that flow from their actions. But the Court of 

Appeal's approach presumes the Authorizations are valid - which may be displaced in the 

course of proper proceedings - and then effectively makes it irrefutable presumption by 

denying the Behns the ability to challenge it. 

(ii) Reconciliation: Decisions in the Court Below Do Not Further the Goal of Reconciliation 

106. The decision of the COlllis below work against the efforts this Court has made to further 

reconciliation by encouraging consultation and accommodation over litigation. 

107. The Collateral Attack Decision puts First Nations in the untenable position of having to 

make a choice on each government decision: challenge it through judicial review 

proceedings or acquiesce to the effect of the decision. Issues that are addressed through 

consultation and accommodation often span multiple decisions, and the consultation 

process often continues even as First Nations and governments attempt to develop 

processes for resolving specific disagreements. At times, these attempts at reconciliation 

may fail and judicial remedies may be sought. However, requiring First Nations to 

challenge government decisions on a case-by-case basis through judicial review 

proceedings, creates strong disincentives to resolving matters through dialogue and, 

instead, encourages immediate litigation (particularly in jurisdictions like Alberta that 

impose relatively short limitation periods on judicial review proceedings 125). 

l08. Ultimately, the decision of the Court below does not send the message that aboriginal 

people rights will be accounted for in judicial proceedings and given real weight. The Court 

of Appeal's approach sends the message that unless judicial review proceedings are taken, 

non-aboriginal interests will be given priority over their concerns; that the disruption to 

constitutionally protected aboriginal and treaty rights caused by unlawful Crown action that 

125 Athabasca Chipewyan First Nation v Alberta (Minister of Energy) 2011 ABCA 29, [2011]2 CNLR 71; 
Alberta Rules of Court, Alta Reg 39011968, Rule 753.11. 
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benefits third parties and the Crown is effectively subordinate to the protection given to the 

beneficiaries of unlawful Crown action. This runs against the purpose of s. 35 of the 

Constitution Act, 1982 and the modern law of aboriginal and treaty rights, which is to 

promote reconciliation by remedying the past practices which minimized or ignored 

aboriginal grievances l26 or treats aboriginal rights as if they are not legal rights. 

109. In the history of Canada, the problem has not been that the rights of aboriginal people have 

disrupted the lives and economies of resource companies or Euro-Canadian economic 

development. The problem has been, as this Court said in Sparrow: "[[jor many years, the 

rights of the Indians to their aboriginal lands - certainly as legal rights - were virtually 

ignored.,,127 This is not to say that the rights of third parties are to be ignored - indeed 

Moulton should have its claims heard and adjudicated _. but only that the rights of the 

aboriginal parties must be considered as well. By doing this the Court can best decide 

where the burden of the Crown's unlawful conduct should fall for, in the end, the Behns 

and Moulton agree that it is the Crov.'l1's failure to consult that is the root of this conflict. 

In this context, resort to technical notions, such as a presumption of validity, do nothing to 

advance the rule of law or reconciliation and should be discarded (as this Court suggested 

in Sparrow)128. 

110. Ultimately, the presumption of validity is a presumption and is, therefore, susceptible to 

being rebutted. In this proceeding, the question is whether or not Moulton's claim for 

damages is an appropriate forum to address the evidence that may rebut the presumption. 

For the reasons set out above, it is entirely appropriate to raise the question of the 

lawfulness of the Authorizations in a claim for damages that is based upon the very 

Authorizations in question. 

126 Mikisew Cree First Nation v Callada (Minister 0fConadiall Heritage) 2005 SCC 69 at para I. [2005J 3 
SCR 388. 

127 Sparrow at I 103. 
128 Sparrow at I I 14. 
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PART IV - COSTS 

111. If the Appellants are successful in this appeal, they ask that this Court order costs in this 

Court and in the Courts below. The Appellants ask that given the inappropriateness of the 

use of the motion to strike in this factual dispute that the COUli deviate from the usual 

practice of ordering that the costs of the motion in the first instance be in the cause and 

order the Plaintiff pay the Behns' costs of the motion in the British Columbia Supreme 

Court. 

PART V - ORDER REQUESTED 

112. The Appellants ask that this appeal be allowed, that the order of the Court below and the 

order of the British ColUll1bia Supreme Court be set aside, and that the Plaintiff's motion be 

dismissed with costs throughout. 

All.of which is respectfully submitted, 

( 

Sar :-sh'ifrp U 
Of counsel for the Appellants 
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PART vn - SCHEDULE OF STATUTES & RULES AT ISSUE 

B,C, Statutes 

Judicial Review Procedure Act 

}. Definitions 
In this Act: 

RS,B,C. 1996, c, 241, as am, S,B,C. 2007, c, 36, s, 105; 2010, c, 6, s, 62, 

"application for judicial review" means an application under section 2; 
"courtlf means the Supreme Court; 
"decision II includes a determination or order; 
"licence" includes a permit, certificate, approval. order, registration or similar form of permission required by 
law~ 

"record of the proceeding" includes the following: 
(a) a document by which the proceeding is commenced; 
(b) a notice of a hearing in the proceeding; 

(c) an intermediate order made by the tribunal; 
(d) a document produced in evidence at a hearing before the tribunal, subject to any limitation expressly im
posed by any other enactment on the extent to which or the purpose for which a document may be used in 
evidence in a proceeding; 
(e) a transcript, if any, of the oral evidence given at a hearing: 
(f) the decision of the tribunal and any reasons given by it; 

"statutory power of decision" means a power or right conferred by an enactment to make a decision deciding 
or prescribing 

(a) the legal rights, powers, privileges, immunities, duties Of liabilities of a person, or 
(b) the eligibility of a person to receive, or to continue to receive, a benefit or licence, whether or not the 
person is legally entitled to it, 

and includes the powers of the Provincial Court; 
"statutory power" means a power or right conferred by an enactment 

(a) to make a regulation, rule, bylaw or order, 
(b) to exercise a statutory power of decision, 
(c) to require a person to do or to refrain from doing an act or thing that, but for that requirement, the person 
would not be required by law to do or to refrain from doing, 
Cd) to do an act or thing that would, but for that power or right, be a breach of a legal right of any person, or 
(e) to make an investigation or inquiry into a person's legal right, power, privilege, immunity, duty or liabil
ity; 

"tribunal" means one or more persons, whether or not incorporated and however described, on whom a stat
utory power of decision is conferred. 

Copr,(c)West 2012 No Claim to orig,Govt,Works 
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2. Application for Judicial review 

2(1) An application for judicial review must be brought by way of a petition proceeding. 

2(2) On an application for judicial review, the court may grant any relief thaUhe applicant would be entitled to 

in anyone or more of the proceedings for: 
(a) relief in the nature of mandamus, prohibition or certiorari~ 
(b) a declaration or injunction, or both, in relation to the exercise, refusal to exercise, or proposed or purpor

ted exercise, of a statutory power. 

2010, c. 6, s. 62 

3. Error of law 
The court's power to set aside a decision because of error of law on the face of the record on an application for 

relief in the nature of certiorari is extended so that it applies to an application for judicial review in relation to a 

decision made in the exercise of a statutory power of decision to the extent it is not limited or precluded by the 

enactment conferring the power of decision. 

4. Existing provision limiting judicial review not affected 
Subject to section 3, nothing in this Act permits a person to bring a proceeding referred to in section 2 if the per

son is otherwise limited or prohibited by law from bringing the proceeding. 

5. Powers to direct tribunal to reconsider 

5(1) On an application for judicial review in relation to the exercise, refusal to exercise, or purported exercise of 

a statutory power of decision, the court may direct the tribunal whose act or omission is the subject matter of the 

application to reconsider and determine, either generally or in respect of a specified matter, the whole or any 

part of a matter to which the-application relates. 

5(2) In giving a direction under subsection (1), the court must 

(a) advise the tribunal of its reasons, and 

(b) give it any directions that the court thinks appropriate for the reconsideration or otherwise of the whole 

or any part of the matter that is referred back for reconsideration. 

Copr.(c)West 2012 No Claim to orig.Govt.Works 
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6. Effect of direction 
In reconsidering a malter referred back to it under section 5, the tribunal must have regard to the court's reasons 
for giving the direction and to the court's directions. 

7. Power to set aside decision 
If an applicant is entitled to a declaration that a decision made in the exercise of a statutory power of decision is 
unauthorized or otherwise invalid, the court may set aside the decision instead of making a declaration. 

8. Power to refuse relief 

8(1) If, in a proceeding referred to in section 2, the court had. before February 1, 1977, a discretion to refuse to 
grant relief on any ground, the court has the same discretion to refuse to grant relief on the same ground. 

8(2) Despite subsection (1), the court may not refuse to grant relief in a proceeding referred to in section 2 on 
the ground that the relief should have been sought in another proceeding referred to in section 2. 

9. Defects in form, technical irregularities 

9(1) On an application for judicial review of a statutory power of decision, the court may refuse relief if 
(a) the sole ground for relief established is a 'defect in form or a technical irregularity, and 
(b) the court finds that no substantial wrong or miscarriage of justice has occurred. 

9(2) If the decision has already been made, the court may make an order validating the decision despite the de
fect, to have effect from a time and on terms the court considers appropriate. 

10. Interim order 
On an application for judicial review, the court may make an interim order it considers appropriate until the finaJ 
determination of the application. 

Copr.(c)West 2012 No Claim to orig.Govt.Works 
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11. No time limit for applications 
An application for judicial review is not barred by passage of time unless 

(a) an enactment otherwise provides, and 
(b) the court considers that substantial prejudice or hardship will result to any other person affected by rcas
on of deJay. 

12. No writ to issue 

12(1) No writ of mandamus, prohibition or certiorari may be issued. 

12(2) An application for relief in the nature of mandamus, prohibition or certiorari, must be treated as an applic
ation for judicial review under section 2. 

13. Summary disposition of proceedings 

13(1) On the application of a party to a proceeding for a declaration Of injunction, the court may direct that an'y 
issue about the exercise, refusal to exercise or proposed or purported exercise of a statutory power be disposed 

of summarily, as if it were an application for judicial review. 

13(2) Subsection (1) applies whether or not the proceeding for a declaration or injunction includes a claim for 
other relief. 

14. Sufficiency of application 
An application for judicial review is sufficient if it sets out the ground on which relief is sought and the nature of 
the relief sought, without specifying by which proceeding referred to in section 2 the claim would have been 

made before February 1, 1977. 

15. Notice to decision maker and right to be a party 

15(1) For an application for judicial review in relation to the exercise, refusal to exercise, or proposed or purpor
ted exercise of a statutory power, the person who is authorized to exercise the power 

Copr.(c)West 2012 No Claim to orig.Govt.Works 
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(a) must be served with notice of the application and a copy of the petition, and 
(b) may be a party to the application, at the person's option. 

Page 5 

15(2) If 2 or more persons, whether styled a board or commission.or any other collective title, act toget.her to ex
ercise a statutory power, they are deemed for the purpose of subsection (1) to be one person under the collective 
title, and service, if required, is effectively made on anyone of those persons. 

16, Notice to Attorney General 

16(1) The Attorney General must be served with notice of an application for judicial review and notice of an ap~ 
peal from a decision of the court with respect to the application. 

16(2) The Attorney General is entitled to be heard in person or by counsel at the hearing of the application or 
appeal. 

17. Court may order record filed 
On an application for judicial review of a decision made in the exercise or purported exercise of a statutory 
power of decision, the court may direct that the record of the proceeding, or any part of it, be filed in the court. 

18. Informations in the nature of quo warranto 

18(1) Informations in the nature of quo warranto are abolished. 

18(2) If a person acts in an office in which the person is not entitled to act and an information in the nature of 

quo warranto would, but for subsection (1), have been available against the person the court may, under an ap

plication for judicial review, grant an injunction restraining the person from acting and may declare the office to 
be vacant. 

18(3) A proceeding for an injunction under this section may not be taken by a person who would not immedi

ately before February 1, 1977, have been entitled to apply for an information in the nature of quo warranto. 

19, Relationship between this Act and Crown Proceeding Act 

Copr.(c)West 2012 No Claim to orig.Govt.Works 
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This Act is subject to the 
Crown Proceeding Act. 

20. References in other enactments 

- 48-
Page 6 

If reference is made in any other enactment to a proceeding referred to in section 2 or 18, the reference is 
deemed to be a reference to an application for judicial review. 

21. Application of Act in relation to laws of treaty first nations 
If a finaJ agreement provides that the court has jurisdiction to hear an application for judicial review of a de
cision taken under a law of the treaty first nation by the treaty first nation or a public institution established un
der a law of the treaty first nation, this Act applies in relation to the application as if the law of t.he treaty first 
nation were an enactment. 

2007, c. 36, s. 105 

END OF DOCUMENT 
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Current to May 29, 2012 

B.C. Reg. 16812009, r. 9-5 

Court Rules Act 

SUPREME COURT CIVIL RULES 

B.C. Reg. 168/2009 deposited July 7, 2009 

O.C. 30212009 effective July 1,2010 

[include amendments up to B.C. Reg. 5812012] 

Part 9 - Pre-Trial Resolution Procedures 

Rule 9·5 - Striking Pleadings 

Scandalous, frivolous or vexatious matters 

Page I 

(I) At any stage of a proceeding, the court may order to be struck out or amended the whole or any 
part of a pleading, petition or other document on the ground that 

(a) it discloses no reasonable claim or defence, as the case may be, 

(b) it is unnecessary, scandalous, frivolous or vexatious, 

(c) it may prejudice, embarrass or delay the fair trial or hearing of the 
proceeding, or 

(d) it is otherwise an abuse of the process of the court, 

and the court may pronounce judgment or order the proceeding to be stayed or dismissed and may 
order the costs of the application to be paid as special costs. 

Admissibility of evidence 
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(2) No evidence is admissible on an application under subrule (I) (a). 

Powers vf registrar 

(3) If, on the filing of a document, a registrar considers that the whole or any part of the document 
could be the subject of an order under subrule (I), 

Reconsideration oforde.r 

(a) the registrar may, despite any other provision of these Supreme Com1 Civil 
Rules, 

(i) retain the document and all filed copies of it, and 

(ii) refer the document to the court, and 

(b) the court may, after a summary hearing, make an order under subrule (1). 

(4) If the court makes an order referred to in subrule (3) (b), 

(a) the registrar must give notification of the order, in the manner directed by the 
court, to the person who filed the document, 

(b) the person who filed the document may, within 7 days after being notified, 
apply to the court, and 

(c) the court may confirm, vary or rescind the order. 

[am. B.c. Reg. 11912010, Sched. A, s. 22, effective July 1, 2010 (B.c. Regs. Bull 16/201O).J 
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C 
B.C. Rules 

"Ili B.C. Reg. 221/90 - Supreme Court Rules [Repealed] 
'ill Rule 19 - Pleadings Generally 

s 19(24) Scandalous, frivolous or vexatious matters 

British Columbia Current to Gazette Vol. 55:6 (May 4, 2012) 

19(24) Scandalous, frivolous or vexatious matters 

Page 1 

At any stage of a proceeding the court may order to be struck out or amended t.he whole or any part of an en
dorsement, pleading, petition or other document on the ground that 

(a) it discloses no reasonable claim or defence as the case may be, 
(b) it is unnecessary, scandalous, frivolous or vexatious, 
(c) it may prejudice, embarrass or delay the fair trial-or hearing Of the proceeding. or 
(d) it is otherwise an abuse of the process of the court, 

and the court may grant judgment or order the proceeding to be stayed or dismissed and may order the costs of 
the application to be paid as speciaJ costs. 

ConcOI"dance References 

Rules Concordance 29, Contents of pleadings 

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights re~ 
served. 

END OF DOCUMENT 
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