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PART I - OVERVIEW OF POSITION AND STATEMENT OF FACTS 

1. After the Respondent commenced the proceeding against her, the Appellant took the 

"opportunity to be heard" that the statute afforded her l and filed written submissions arguing that 

the limitation period had expired.2 

2. The British Columbia Securities Commission (the "BCSC") issued the order anyway, 

saying only that "After providing McLean an opportunity to be heard, and considering staffs and 

McLean's submissions, and considering it to be in the public interest, we order ... ".3 The BCSC 

did not mention, much less address, the limitation period in s. 159 of the Securities Act. 

3. There is a statutory right of appeal (with leave) from decisions of the British Columbia 

Securities Commission directly to the Court of Appea1.4 

4. The Court of Appeal for British Columbia held that the proper standard of review in this 

case was correctness. Chiasson JA stated: 

In my view, generally the interpretation of a limitation period provision in a 
statute by an administrative tribunal will engage the standard of correctness. '" 

The interpretation of a limitation period, as it involves a question of general law, is 
unlikely to engage the specialized expertise of the tribunal; a court will generally 
have more expertise on the issue. 

[Quoting Dunsmuir] "[C]onsistency of the law is of prime societal importance"; as 
a matter of clarity and fairness, there is value in limitation periods being 
interpreted consistently. 5 

5. On appeal to this Court, the Respondent (the Executive Director of the British Columbia 

Securities Commission) did not seek to argue that the standard of review was reasonableness. 

I Securities Act, RSBC 1996, c 418, s. 161 (6). 
2 Reasons for Judgment of the Court of Appeal for British Columbia, at paragraph 5, Appeal Record, 
tab 4. 
3 Order ofthe British Columbia Securities Commission, May 14, 20 I 0, Appeal Record, tab 2. 
4 Securities Act, supra, s. 167(1). 
5 Reasons for Judgment of the Court of Appeal for British Columbia, supra at paragraphs 15-16. 
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PART II - QUESTIONS IN ISSUE 

6. The intervener the Ontario Securities Commission (the "OSC") has raised in its factum 

the issue of whether the proper standard of review in this appeal is reasonableness or correctness. 

PART III - ARGUMENT 

7. The proper standard of review in this appeal is correctness, for the following reasons: 

(a) The proper interpretation of s. 159 is of central importance to the legal system as a 

whole and is outside the BCSC's specialised expertise; 

(b) Courts also apply s. 159 at first instance and therefore its interpretation falls 

outside the BCSC's specialised expertise; 

(c) Provisions of this nature appear in all common law jurisdictions in Canada and 

they should receive a consistent interpretation; and 

(d) Even though the limitation period was squarely before the BCSC, it did not 

provide any meaningful decision to which this Court can defer. 

A. The proper interpretation of s. 159 is of central importance to the legal system as a 
whole and is outside the BCSC's specialised expertise 

8. First, the proper interpretation of s. 159 is of central importance to the legal system as a 

whole and is outside the BCSC's specialised expertise. In Dunsmuir, this Court held: 

[C]ourts must also continue to substitute their own view of the correct answer 
where the question at issue is one of general law "that is both of central 
importance to the legal system as a whole and outside the adjudicator's specialized 
area of expertise" (Toronto (City) v. CUP.E., at para. 62, per LeBel 1.). Because 
of their impact on the administration of justice as a whole, such questions require 
uniform and consistent answers. Such was the case in Toronto (City) v. CUP.E., 
which dealt with complex common law rules and conflicting jurisprudence on the 
doctrines of res judicata and abuse of process - issues that are at the heart of the 
administration of justice.6 

6 Dunsmuir v New Brunswick, 2008 SCC 9, [2008] 1 SCR 190 at paragraph 60 (emphasis added), tab IA. 
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9. Like res judicata and abuse of process, limitation periods are central to the fair working 

of the administration of justice. Judges are very familiar with interpreting limitation periods. 

While statutory in origin, limitation periods partake of substantial common law colour, such as 

the judicial doctrines of discoverability and fraudulent concealment. They are not in themselves 

part of substantive securities regulation, the area of the BCSC's specialised expertise. 

B. Courts also apply s. 159 at first instance and therefore its interpretation falls outside 
the BCSC's specialised expertise 

10. The legislature did not delegate to the BCSC exclusive authority to interpret the limitation 

period at issue, s. 159, at first instance, and therefore cannot be seen to have recognised any 

relative expertise in the BCSC in interpreting it. Courts also apply s. 159 at first instance and, 

following Rogers Communication v SOCAN, this means that the standard should be correctness. 

11. In Rogers, a majority of the Court held that, where a tribunal has overlapping first

instance jurisdiction with the courts over a particular statutory provision, the interpretation of that 

provision is no longer within the tribunal's special expertise: 

Because of the unusual statutory scheme under which the Board and the court may 
each have to consider the same legal question at first instance, it must be inferred 
that the legislative intent was not to recognize superior expertise of the Board 
relative to the court with respect to such legal questions. This concurrent 
jurisdiction of the Board and the court at first instance in interpreting the 
Copyright Act rebuts the presumption of reasonableness review of the Board's 
decisions on questions of law under its home statute. ... Because of the 
jurisdiction at first instance that it shares with the courts, the Board cannot be said 
to operate in such a "discrete . . . administrative regime". In these 
circumstances, courts must be assumed to have the same familiarity and expertise 
with the statute as the board.7 

12. Like the provision of the Copyright Act at issue in Rogers, courts also interpret the 

limitation period in s. 159 at first instance. Section 159 applies to all proceedings under the Act, 

except for actions under s. 140. Some of these proceed before courts at first instance: e.g. ss. 136 

(action for insider trading), ss. 155 and 155.1 (offences and restitution orders), s. 157 (application 

when person is contravening Act). By providing that both courts and the Commission interpret s. 

7 Rogers Communications Inc v Society of Composers, Authors and Music Publishers of Canada, 2012 
SCC 35, [2012] 2 SCR 283 at para 15 per Rothstein J, tab tB. 
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159, the legislature recognised that the Commission has no greater expertise in interpreting this 

particular provision. 

C. Provisions of this nature appear in all common law jurisdictions in Canada and they 
should receive a consistent interpretation 

13. As submitted in the Appellant's factum on the appeal, the material provisions in British 

Columbia's Securities Act recur in similar form in the securities acts of all Canada's common law 

provinces and territories. As such, they should be interpreted in a consistent manner across the 

country. The only way to ensure this is by applying a correctness standard in appeal to this Court. 

D. Even though the limitation period issue was squarely before the BCSC, it did not 
provide any meaningful decision to which this Court can defer 

14. There were in this case no reasons on the s. 159 issue from the Commission and, 

arguably, no decision at all.s As such, there is nothing to defer to. 

15. Recently, in Alberta (Information and Privacy Commissioner) v Alberta Teachers' 

Association,9 this Court suggested that, in certain narrow circumstances, a reviewing court may 

defer to an "implicit decision". However, Alberta Teachers' Association is distinguishable from 

this case, for at least two reasons. 

16. First, in this case, the Appellant squarely raised the limitation period issue before the 

BCSC, whereas in Alberta Teachers' Association the issue was not raised until judicial review. 

This Court remarked, rightly, that it is unseemly for a party to raise an issue for the first time on 

judicial review, thus depriving the administrative tribunal of the chance to consider it: 

Ho\vever, the direction that a reviewing court should give respectful attention to 
the reasons "which could be offered in support of a decision" is apposite when the 
decision concerns an issue that was not raised before the decision maker. 

... Moreover, this direction should not "be taken as diluting the importance of 
giving proper reasons for an administrative decision". On the contrary, deference 
under the reasonableness standard is best given effect when administrative 
decision makers provide intelligible and transparent justification for their 

8 Although the British Columbia Court of Appeal remitted the matter to the BCSC to provide reasons, 
those reasons did not address the limitation period issue. See Appeal Record, tab 5. 
9 201 1 SCC 61 (CanLII), [2011] 3 SCR 654, OSC's Book of Authorities, tab 2. 
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decisions, and when courts ground their review of the decision in the reasons 
provided. Nonetheless, this is subject to a duty to provide reasons in the first 
place. ... The point is that parties cannot gut the deference owed to a tribunal by 
failing to raise the issue before the tribunal and thereby mislead the tribunal 
on the necessity of providing reasons. 10 

This concern does not arise in this case: the BCSC simply decided not to offer reasons for its 

decision, even though the Appellant argued the limitation period issue. 

17. Second, in Alberta Teachers' Association, it was crucial that considered reasons for the 

decision could be deduced from other matters: 

[A] review of the reasons of the Commissioner and the adjudicators in other cases 
allows this Court to determine without difficulty that a reasonable basis exists for 
the adjudicator's implied decision in this case. Indeed, in the circumstances here, 
it is safe to assume that the numerous and consistent reasons in these decisions 
would have been the reasons of the adjudicator in this case. II 

In this case, meanwhile, we have no evidence of how the BCSC interpreted s. 159, what factors it 

took into account, and (even) whether it turned its mind to the issue at all. Where reasons are not 

apparent from any source, the reviewing court lacks a foundation for deference. 

18. It would take deference too far to engage in a search, on judicial review, for reasons that 

could have been offered for a decision that may not have even been made, and where the tribunal 

offered no reasons after the person raised the issue squarely and in a timely manner. 

19. Alternatively, even if reasonableness is the correct standard, the failure of the BCSC to 

provide reasons on the limitation period issue would mean that reasonableness review would be 

practically indistinguishable in application from a correctness standard, in this case. 

March 15,2013 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Christopher Wirth 
Fredrick Schumann 
Counsel to the Appellant 

10 Alberta Teachers' Association, supra at paras 53-54 per Rothstein J (emphasis added). 
II Ibid at para 56 per Rothstein J. 
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PART V - STATUTORY AND OTHER PROVISIONS AT ISSUE 

Securities Act, RSBC 1996, c 418, as amended 

136 (1) If an issuer, or a person in a special relationship with an issuer, contravenes section 57.2, 
a person referred to in subsection (2) of this section has a right of action against the issuer or the 
person in a special relationship with the issuer. 

(4) For the purposes of subsection (1), in determining the losses incurred by a plaintiff, a court 
must not include an amount that the defendant proves is attributable to a change in the market 
price of the security that is unrelated to the material change or the material fact. 

155 (1) A person who does any of the following commits an offence: 

155.1 If the court finds that a person has committed an offence under section 155, the court may 
make an order that 

(a) the person compensate or make restitution to another person, or 

(b) the person pay to the commission any amount obtained, or payment or loss avoided, directly 
or indirectly, as a result of the offence. 

157 (1) In addition to any other powers it may have, if the commission considers that a person 
has contravened or is contravening a provision of this Act or of the regulations, or has failed to 
comply or is not complying with a decision, and the commission considers it in the public interest 
to do so, the commission may apply to the Supreme Court for one or more of the following: 

(2) On an application under subsection (1), the Supreme Court may make the order applied for 
and any other order the court considers appropriate. 

159 Proceedings under this Act, other than an action referred to in section 140, must not be 
commenced more than 6 years after the date of the events that give rise to the proceedings. 

167 (1) A person directly affected by a decision of the commission, other than 

may appeal to the Court of Appeal with leave of a justice of that court. 
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Dunsmuir v New Brunswick, 2008 SCC 9, [2008)1 SCR 190 

Constitution Act, 1867: Westcoast Energy Inc. v. Canada (National Energy Board), 
[1998] I S.C.R. 322. Such questions, as well as other constitutional issues, are 
necessarily subject to correctness review because of the unique role of s. 96 courts as 
interpreters of the Constitution: Nova Scotia (Workers' Compensation Board) v. Martin, 
[2003] 2 S.C.R. 504, 2003 SCC 54; Mullan, Administrative Law, at p. 60. 

[59] Administrative bodies must also be correct in their determinations of true 
questions of jurisdiction or vires. We mention true questions of vires to distance ourselves 
from the extended definitions adopted before CUPE. It is important here to take a robust 
view of jurisdiction. We neither wish nor intend to return to the jurisdiction/preliminary 
question doctrine that plagued the jurisprudence in this area for many years. 
"Jurisdiction" is intended in the narrow sense of whether or not the tribunal had the 
authority to make the inquiry. In other words, true jurisdiction questions arise where the 
tribunal must explicitly determine whether its statutory grant of power gives it the 
authority to decide a particular matter. The tribunal must interpret the grant of authority 
correctly or its action will be found to be ultra vires or to constitute a wrongful decline of 
jurisdiction: D. J. M. Brown and J. M. Evans, Judicial Review of Administrative Action in 
Canada (loose-leaf), at pp. 14-3 to 14-6. An example may be found in United Taxi 
Drivers' Fellowship of Southern Alberta v. Calgary (City), [2004] I S.C.R. 485, 2004 
sce 19. In that case, the issue was whether the City of Calgary was authorized under 
the relevant municipal acts to enact bylaws limiting the number of taxi plate licences 
(para. 5, per Bastarache J.). That case involved the decision-making powers of a 
municipality and exemplifies a true question of jurisdiction or vires. These questions 
will be narrow. We reiterate the caution of Dickson J. in CUPE that reviewing judges 
must not brand as jurisdictional issues that are doubtfully so. 

[60] As mentioned earlier, courts must also continue to substitute their own view 
of the correct answer where the question at issue is one of general law "that is both of 
central importance to the legal system as a whole and outside the adjudicator's 
specialized area of expertise" (Toronto (City) v. CUP.E., at para. 62, per LeBel J.). 
Because of their impact on the administration of justice as a whole, such questions require \ 
uniform and consistent answers. Such was the case in Toronto (City) v. C UP.E., which 
dealt with complex common law rules and conflicting jurisprudence on the doctrines of 
res judicata and abuse of process _ issues that are at the heart of the administration of 
justice (see para. 15,per Arbour J.). 

[61] Questions regarding the jurisdictional lines between two or more competing 
specialized tribunals have also been subject to review on a correctness basis: Regina 
Police Assn. Inc. v. Regina (City) Board of Police Commissioners, [2000] 1 S.c.R. 360, 
2000 sec 14; Quebec (Commission des droits de la personne et des droits de la 
jeunesse) v. Quebec (Attorney General), [2004] 2 S.C.R. 185,2004 SCC 39. 

[62] In summary, the process of judicial review involves two steps. First, courts 
ascertain whether the jurisprudence has already determined in a satisfactory manner the 
degree of deference to be accorded with regard to a particular category of question. 
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Rogers Communications Inc v Society of Composers, Authors and Music Publishers of Canada, 2012 SCC 35, [2012]2 SCR 283 
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Privacy Commissioner) v. Alberta Teachers' Association, 2011 SCC 61, [2011] 3 
S.C.R. 654 ("ATA"), at para. 39, the Court held that "[w]hen considering a decision of 
an administrative tribunal interpreting or applying its home statute, it should be 
presumed that the appropriate standard of review is reasonableness." By setting up a 
specialized tribunal to determine certain issues the legislature is presumed to have 
recognized superior expertise in that body in respect of issues arising under its home 
statute or a closely related statute, warranting judicial review for reasonableness. 

[12] As stated by Binnie J. in SOCAN v. CAlP, the core of the Board's 
mandate is "the working out of the details of an appropriate royalty tariff' (para. 49). 
Nevertheless, in order to carry out this mandate, the Board is routinely called upon to 
ascertain rights underlying any proposed tariff. In this, it is construing the Act, its 
home statute. 

[13] However, as Binnie J. noted in SOCAN v. CAlP, the Act is a statute that 
will also be brought before the courts for interpretation at first instance in proceedings 
for copyright infringement. The court will examine the same legal issues the Board 
may be required to address in carrying out its mandate. On appeal, questions of law 
decided by the courts in these proceedings would be reviewed for correctness: 
Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, at para. 8. 

[14] It would be inconsistent for the court to review a legal question on 
judicial review of a decision of the Board on a deferential standard and decide exactly 
the same legal question de novo if it arose in an infringement action in the court at 
first instance. It would be equally inconsistent if on appeal from ajudicial review, the 
appeal court were to approach a legal question decided by the Board on a deferential 
standard, but adopt a correctness standard on an appeal from a decision of a court at 
first instance on the same legal question. 

[15] Because of the unusual statutory scheme under \vhich the Board and the 
court may each have to consider the same legal question at first instance, it must be 
inferred that the legislative intent was not to recognize superior expertise of the 
Board relative to the court with respect to such legal questions. This concurrent 
jurisdiction of the Board and the court at first instance in interpreting the Copyright 
Act rebuts the presumption of reasonableness review of the Board's decisions on 
questions of law under its home statute. This is consistent with Dunsmuir, which 
directed that "[aJ discrete and special administrative regime in which the decision 
maker has special expertise" was a "facto[r that] will lead to the conclusion that the 
decision maker should be given deference and a reasonableness test applied" (para. 
55 (emphasis added)). Because of the jurisdiction at first instance that it shares with 
the courts, the Board cannot be said to operate in such a "discrete ... administrative 
regime". Therefore, I cannot agree with Abella J. that the fact that courts routinely 
carry out the same interpretive tasks as the board at first instance "does not detract 
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from the Board's particular familiarity and expertise with the provIsIOns of the 
Copyright Act" (para. 68). In these circumstances, courts must be assumed to have 
the same familiarity and expertise with the statute as the board. Accordingly, I am of 
the opinion that in SOC AN v. CAlP, Binnie J. determined in a satisfactory manner 
that the standard of correctness should be the appropriate standard of review on 
questions of law arising on judicial review from the Copyright Board (Dunsmuir, at 
para. 62). 

[16] I must also respectfully disagree with Abella J.'s characterization, at para. 
62, of the holding in ATA as meaning that the "exceptions to the presumption of home 
statute deference are . . . constitutional questions and questions of law of central 
importance to the legal system and outside the adjudicator's specialized expertise". 
Dunsmuir had recognized that questions which fall within the categories of 
constitutional questions and questions of general law that are both of central 
importance to the legal system as a whole and outside the adjudicator's specialized 
area of expertise were to be reviewed on a correctness standard (paras. 58 and 60). 
ATA simply reinforced the direction in Dunsmuir that issues that fall under the 
category of interpretation of the home statute or closely related statutes normally 
attract a deferential standard of review (ATA, at para. 39; Dunsmuir, at para. 54). My 
colleague's approach would in effect mean that the reasonableness standard applies to 
all interpretations of home statutes. Yet, ATA and Dunsmuir allow for the 
exceptional other case to rebut the presumption of reasonableness review for 
questions involving the interpretation of the home statute. 

[17] My colleague refers to pre-Dunsmuir decisions for the proposition that 
shared jurisdiction at first instance does not prevent reasonableness review of a 
tribunal's decision under its home statute. However, such precedents will only be 
helpful where they "determin[e] in a satisfactory manner the degree of deference to 
be accorded with regard to a particular category of question" (Dunsmuir, at para. 62). 

[18] The recent examples raised by Justice Abeila where reasonableness 
review was applied all involved bodies with exclusive primary jurisdiction under their 
home statute, constituting "discrete ... administrative regime[s]". Canada (CHRC) 
concerned the Canadian Human Rights Act, R.S.c. 1985, c. H-6, which does not 
create shared primary jurisdiction between the administrative tribunal and the courts. 
In these circumstances, the Court simply found that the standard applicable on the 
facts of that case was the reasonableness standard and confirmed the presumptive rule 
that "if the issue relates to the interpretation and application of its own statute, ... the 
standard of reasonableness will generally apply" (para. 24 (emphasis added». Dore 
v. Barreau du Quebec, 2012 SCC 12, [2012] 1 S.C.R. 395, involved the judicial 
review of a decision of a disciplinary body under a professional Code of ethics of 
advocates, R.R.Q. 1981, c. B-1, applicable to lawyers. There was no question of the 
constitutionality of the provision in the Code of ethics. The question, rather, was 
whether the adjudicator, making his fact-specific determination in the circumstances 
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