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FACTUM OF THE APPELLANT 

PART I- STATEMENT OF FACTS 

A. Overview 

1. A jury struggled for two days to reach a verdict after a trial where the credibility of the only 

witness was seriously undermined. Ultimately, the Appellant was found guilty of a lesser and 

included offence. The jury apparently relied upon evidence the Crown said corroborated at 

least part of the complainant's story but the trial judge did not instruct the jury upon the legal 

principles concerning corroboration, and the evidence in question was not truly independent of 

the witness. The Appellant submits the resulting verdict is unreasonable. 

2. Gary Yelle was tried upon charges of "sexual assault" and "uttering threats". The 

complainant, , was the only witness at trial, and her credibility became the central 

focus of the proceedings. By the conclusion of cross-examination innumerable serious 

deficiencies in her testimony- including inconsistencies and contradictions under oath- had 

been revealed. 

3. There was no independent confirmation of any of Ms. ' s allegations against Mr. Yell e. 

However, the Crown introduced photographs of marks on her body which were taken three 

days after the alleged encounter with Mr. Yelle, and then argued that this showed that at least 

an assault had taken place. 

4. After two days of deliberations, the jury found Mr. Yelle "not guilty" of the charges in the 

Indictment, but "guilty" of "assault". 

5. Mr. Yelle appealed, mainly upon the ground that the jury's verdict was unreasonable. The 

majority of the Court of Appeal for the Northwest Territories dismissed the appeal and held 

that there was no need for the Learned Trial Judge to instruct the jury about a witness who has 

been inconsistent in her sworn evidence, or as to the lack of corroboration. 

6. Mr. Justice Martin, in dissent, held that in light ofits obvious and appropriate doubts about Ms. 

's credibility it was unreasonable for the jury to return a verdict finding that Mr. Yelle 

had assaulted her. 

Publication Ban

Interdiction de
publication



2 

B. The Trial of Gary Yelle 

7. Mr. Yelle was charged with "sexual assault" contrary to Section 271 of the Criminal Code of 

Canada and "uttering threats" contrary to Section 264.1, as a result of a complaint made 

against him by  to the Royal Canadian Mounted Police in Yellowknife, Northwest 

Territories, on September 7, 2011. 

8. Mr. Yelle's Supreme Court jury trial began on May 28, 2012. Ms.  was the only 

witness. The jury began deliberating about 10:30 a.m. on May 30 and continued for the rest of 

that day, and all ofMay 31,2012. It rendered its verdicts during the evening ofMay 31. 

i. Direct Examination of  

9. Ms.  said she met Mr. Yelle "beside Gold Range street" in Yellowknife on September 

3, 2011, and that together they walked to an abandoned red truck some distance away. She got 

into the truck but it had no seats in the front. She sat on the only seat, which was in the back. 

Record of the Appellant, page 34, line 35 to page 35, line 34; and page 36, lines 17 to 41. 

10. She said Mr. Yelle was "digging around for something" when he suddenly grabbed her pants 

and pulled them down to her knees. Her belt remained fastened throughout. 

Record Of The Appellant page 36, line 43 to page 37, line 28. 

11. The complainant said Mr. Yelle had sexual intercourse with her and also put his mouth on her 

private area. She tried to escape but he said he would "give [her] a licking." She said the 

ordeal lasted four hours. She claimed she was scratched on her "bum" by Mr. Yelle and that 

he struck her on the stomach. She also said she had a mark on one of her arms. The Crown 

entered photographs which the police had taken three days later when Ms.  made her 

complaint, which showed marks on her body. Ms.  said they had been caused by Mr. 

Yelle. 

Record Of The Appellant page 37, line 33 to page 39, line 22; page 40, line 12 
To page 43, line 25; Photographs (Exhibit 2) at pages 112 to 115. 
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12. Before meeting Mr. Yelle, Ms.  said she had consumed about four beer at a friend's 

place. When they met Mr. Yelle seemed to be drunk and was carrying a bottle of alcohol. 

Record Of The Appellant page 43, line 26 to page 44, line 37. 

13. When the events in the truck ended, Ms.  said she and Mr. Yelle each went their own 

ways. She went to the liquor store (which was closed) and ultimately to the Women's Centre 

in Yellowknife. She said she waited three days to make her complaint to the police because 

she was scared and did not know what to do after the attack she alleged Mr. Yelle had 

committed. 

Record Of The Appellant page 45, lines 15 to 19 and page 46, lines 18 to 29. 

ii. Cross-Examination of  

14. Cross-examination of Ms.  revealed innumerable inconsistencies, contradictions, and 

other problems with her evidence. Only a summary of some of the most significant will be 

offered here. 

15. Ms.  confirmed that she had given a statement to the police in which she said that she 

went with Mr. Yelle to the truck because he had offered to give her a ride. Later in her 

cross-examination she admitted she had testified at the Preliminary Inquiry that she went with 

Mr. Yelle because he had offered her a drink. 

Record OfThe Appellant page 49, lines 17 to 27; page 50, line 25 to page 51, line 6 
And page 66, line 46 to page 67, line 41. 

16. Despite saying in her direct examination that the truck had no seats in the front, she confirmed 

that she had told the police that when they got into the vehicle Mr. Yelle had sat in the driver's 

seat. She also agreed that at the Preliminary Inquiry she had testified that she had sat next to 

him, in the front passenger seat. At one point during cross-examination at trial she seemed to 

confirm that she had, indeed, sat in the front passenger seat. 

Record Of The Appellant page 54, line 18 to page 55, line 40; and page 56, lines 4 to 6. 
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17. Ms.  also conceded that she had previously testified about Mr. Yelle using a lever-type 

device to make at least one of the front seats move, and that he had then pushed her from the 

front seat(s) to the back. She agreed she also testified at the Preliminary Inquiry that she saw 

him climb over the front seat(s) into the back. She said she was telling the truth at the 

Preliminary Inquiry. 

Record Of The Appellant page 56, line 8 to page 57, line 14. 

18. However, photographs of the vehicle interior (which Ms. recognized as such) showed 

there were no seats in the front of the vehicle. There was a bench seat in the back. 

Record OfThe Appellant page 51, line 18 to page 52, line 27; 
Photographs (Exhibit 3): Record OfThe Appellant at pages 116 to 119. 

19. Ms.  maintained that for four hours she was on the bench seat and that Mr. Yelle was on 

top of her, with his penis in her vagina, having intercourse. The floor of the truck was strewn 

with broken glass but she was not cut because she remained on the bench seat for the entire 

period. When confronted by her statement to the police in which she said she had been on the 

floor, however, Ms. changed her evidence and said she had at first been on the floor, 

and that Mr. Yelle had then pulled her onto the bench. 

Record OfThe Appellant page 59, lines 6 to 20; page 79, line 16 to page 80, line 37. 

20. Ms.  was also cross-examined upon her evidence that before she met Mr. Yelle she had 

consumed beer at a friend's place. She admitted she had told the police that she had been 

drinking beer at the Gold Range bar. She said she had lied to the police on this point. 

Record Of The Appellant page 76, line 6 to page 77, line 36. 

21. Ms.  was challenged upon her evidence that immediately after the two of them left the 

vehicle, she and Mr. Yelle had gone their own ways. She was confronted with her Preliminary 

Inquiry testimony, where she had said the two of them had walked together back to the 

downtown area. She ultimately said she had lied under oath at the earlier proceeding. 

Record OfThe Appellant page 81, line 20 to page 83, line 5. 
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22. Ms.  was cross-examined about her conduct following the alleged incident. She had 

told the police officer who interviewed her that she had not showered before going to the 

police. She told the officer she was wearing the same clothing. At trial, however, despite 

having first said she told the truth to the officer when she gave her statement, she later said she 

had lied on these points, and that she had showered twice and had borrowed 

underwear from a friend. She agreed that the officer had never threatened her and that there 

was no good reason for her not to tell the truth when she spoke with him. 

Record OfThe Appellant page 48, lines 23 to 40 and page 83, line 16 to page 84, line 47. 

23. Even as she testified at trial, Ms.  made contradictory statements under oath. For 

example, she asserted as a general proposition that she had told the truth when she made her 

statement to the police officer, and then, at various points in her later testimony under 

cross-examination, said she had lied to him. Similarly, at one point she said she recalled 

testifying at the Preliminary Inquiry, but she later claimed to have no memory of being present 

at that proceeding. 

Record Of The Appellant page 48, lines 35 to 40; page 54, lines 30 to 33, and page 68, lines 18 to 21. 

24. In an effort to rehabilitate the witness Crown counsel was permitted in re-examination to ask 

Ms.  why her memory was poor. She claimed that while inside the truck she had hit 

her head with something. Then she alleged that Mr. Yelle had struck her head. Upon further 

cross-examination she admitted she had never before made this allegation against Mr. Yell e. 

Record OfThe Appellant page 87, lines 25 to 41 and page 89, line 15 to page 90, line 15. 

25. Finally, Ms.  offered yet another inconsistency even as she answered the questions of 

Crown counsel in re-examination. At one point she told the court that she had once before 

"got rape from (sic) somebody else" and then, seconds later, said that the events she was 

alleging against Mr. Yelle were the "first time ... somebody rape (sic) me like that. Assault 

me." 

Record OfThe Appellant page 87, lines 15 to 18, and page 88, lines 3 to 10. 
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iii. Other Relevant Trial Events 

26. An Agreed Statement of Facts was entered into evidence whereby it was confirmed that a 

Sexual Assault kit was performed on Ms.  on September 7, 2011. Upon the analysis of 

samples taken during that examination, no DNA from Mr. Yelle was found on or within Ms. 

 or on her clothing. 

Record Of The Appellant page 31, line 29 to page 32, line 14 (A.S.F. is read into the record); 

2 7. At the request of Crown counsel, and over the objections of counsel for Mr. Yelle, the Learned 

Trial Judge instructed the jury upon how they might find him guilty of the lesser and included 

offence of "assault". 

Submissions of counsel and ruling at Record Of The Appellant pages 91 to 94; 
Instructions at page 14, lines 18 to 27. 

28. The Charge to the Jury also included the standard instructions leaving the jury with the option 

of believing "some, none, or all of what Ms.  said." The Charge posed the usual 

questions which the jury could consider as they assessed her credibility. The jury was 

cautioned about placing undue emphasis upon her appearance or demeanour as she testified. 

Record OfThe Appellant page 7, lines 4 to 15; and page 8, line 27 to page 9, line 7. 

29. The jury was instructed about the proper use of prior inconsistent statements of Ms. , 

but the Charge did not include any form of special instruction about treatment of evidence 

where a witness has been shown to have lied under oath. The jury was also not instructed as 

to the usefulness - or the need for caution in the absence - of corroboration when dealing with 

a witness of dubious credibility and reliability. 

Record Of The Appellant page 9, line 16 to page 10, line 14. 

30. The jury retired to consider its verdict at around 10:30 a.m. on May 30, 2012. Their 

deliberations continued for two days (the rest of May 30, and all of May 31 ). The jury asked 8 

questions. Three of these included requests for evidence to be read back and one asked for 

additional instructions. At one point late on May 30 a note announced the jury was at an 
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"impass (sic)" and asked the judge to "please advise". She responded by sequestering them 

and telling them to try again the next morning. The next day, one of their notes asked the 

judge to repeat her final instructions, in response to which she re-instructed the jury upon the 

elements of the offences. 1 

Record Of The Appellant pages I 00 to Ill. 

31. During the evening of May 31, 20122 the jury rendered its verdicts. Mr. Yelle was found "not 

guilty" of"uttering threats" and "not guilty" of"sexual assault". The jury found him "guilty" 

of "assault." 

Verdict: Record Of The Appellant pages 19 to 20. 

C. Mr. Yelle's Conviction Appeal 
32. Mr. Yelle appealed his conviction to the Court of Appeal for the Northwest Territories. The 

main ground of appeal was that the verdict of the jury was unreasonable. 

33. As part of the argument concerning the unreasonable verdict (and also as a separate ground of 

appeal) it was also submitted for Mr. Yelle that the trial judge ought to have specifically 

warned the jury about the dangers of relying upon the evidence of a witness who has lied under 

oath, and about the danger of convicting upon such evidence without independent support or 

corroboration for her claims and allegations. It was also argued that the Learned Trial Judge 

erred in charging the jury upon the lesser and included offence of "assault" contrary to the 

wishes of counsel for the accused. 

34. The appeal was heard in Yellowknife on April 16, 2013. The Court of Appeal adjourned 

briefly following the oral submissions of counsel and then returned with its decision. The 

majority (Paperny and Charbonneau, JJA.) held that the jury's verdict was not unreasonable 

1 The other two notes were a request to be allowed to call family members to say goodnight before being sequestered 
(the jurors were told this was not possible) and an indication that the jury wished to continue deliberating during what 
would otherwise have been a lunch break on May 31,2012. However, pursuant to Rule 38(2) only those parts of the 
trial proceedings necessary to determine the issues on this appeal are included in the Record. 
2 The trial transcript does not include the precise time when the verdict was rendered but it was sometime after 
"twenty to six" in the evening: see Record, page 19, line 6. 
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and that this was not a situation in which the trial judge was required to give a "Vetrovec 

warning" or to caution the jury about the lack of corroboration. The many problems in the 

evidence had been pointed out to the jury by counsel for the accused in his argument before 

them, and the jury had been alive to those problems, as evidenced by its acquittals upon the 

charges of"sexual assault" and "uttering threats". 

Majority Reasons: Record Of The Appellant page 25. 

35. Justice Martin dissented from his colleagues. He reiterated the comments of this Honourable 

Court, that review of a verdict for unreasonableness must take place through "the lens of 

judicial experience." The acquittals reflected the jury's conclusion that the complainant was 

"a false witness" and it was unreasonable, even with the photographs having been put into 

evidence, for the jury to then conclude beyond a reasonable doubt that Mr. Yelle had 

committed a common assault upon her. The Crown's theory had always been that any 

violence perpetrated upon the complainant by the accused had taken place only to facilitate the 

commission of the sexual assault. It was unreasonable for the jury to conclude that no sexual 

assault had been proven but that Mr. Yelle had assaulted the complainant for some other 

reason, or for no reason at all. To make any use of the photographs of the marks upon the 

complainant's body required accepting or depending upon the evidence of the complainant in 

some way, but this had been shown to have been completely unreliable and false. Justice 

Martin would have allowed the appeal from conviction. 

Dissenting Reasons of Martin, J.A.: Record Of The Appellant page 26. 
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PART II- QUESTIONS IN ISSUE 

36. Did the majority in the Court of Appeal err in finding that the verdict was not unreasonable? 

The Appellant respectfully submits that for the reasons given by Justice Martin, the 

verdict of the jury was unreasonable, and the majority erred in law in concluding 

otherwise. 
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PART III- STATEMENT OF ARGUMENT 

A. General Principles: Review of a Jury Verdict for "Reasonableness" 

37. A conviction which is unreasonable cannot be permitted to stand as a matter of law. As long 

ago as 1987 this Court described the test for "unreasonable verdict" as including consideration 

of three essential components: the reviewing court must consider whether the conclusion is one 

that 

• a properly instructed jury 

• actingjudicially 

• could reasonably have rendered. 

R. v. Yebes [1987] 2 S.C.R. 168 at page 186 
Tab 15 in Book of Authorities of the Appellant 

(All further Tab Numbers refer to the Book of Authorities of the Appellant ["B.A.A."]) 

38. In the decades since its decision in Yebes, supra, the Court has repeatedly endorsed this test, 

although the precise terms it has used have varied, at least grammatically, from time to time. 

The Court has remained steadfast, however, in adhering to the basic proposition that if a 

conviction is unreasonable "it must be overturned". At the same time, to be "unreasonable", 

the verdict must be one which, upon review, is found to be "precluded" by proper judicial 

fact-finding. 

R. v. Biniaris [2000] 1 S.C.R. 381 at page 16 (paragraph 24); Tab 1, B.A.A. 
R. v. W.H. 2013 SCC 22 at paragraphs 28 and 34; Tab 13, B.A.A. 

39. A court which is asked to review a verdict on the basis that it is unreasonable must engage in a 

limited re-weighing and re-evaluation of the evidence called at trial. This exercise takes place 

"within the limits of appellate disadvantage", which are heightened when the main issue is one 

of the credibility of witnesses. 

Biniaris, supra at paragraph 36; Tab 1, B.A.A.; 
W.H., supra at paragraphs 30 and 32; Tab 13, B.A.A.; 

R.v. Burke [1996] 1 S.C.R. 474 at paragraph 5; Tab 3, B.A.A. 

40. However, despite the privileged position of the original trier of fact when it comes to assessing 

credibility, an appellate court must not "shrink from exercising the power" of reviewing a 

verdict and setting it aside "when ... it concludes that the conviction rests on shaky ground and 
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that it would be unsafe to maintain it". If, upon review of the evidence, the court concludes 

that "no properly instructed jury acting in a judicial manner could reasonably have accepted the 

claim[ ... ] of the complainant[ ... ]" the verdict must be set aside. 

Burke, supra, at paragraphs 6 and 7; Tab 3 B.A.A. 

41. Elaboration upon each element is appropriate in the context ofthis appeal. 

i. Proper Instruction of the Jury 

42. Examination of a verdict for being unreasonable presumes that the instructions given by the 

trial judge were free of error. However, this Court's jurisprudence reflects a distinction 

between a jury charge which is correct and free of misdirection, and a charge which might have 

been more detailed in order to assist and guide the jury more completely in a troublesome area 

of the case. Failure to guide a jury upon a particular area of concern, even where not 

reviewable error, may nonetheless explain why and how an unreasonable verdict was 

ultimately rendered. 

43. For example, in Biniaris, supra, the Court confirmed that a verdict could be found to be 

unreasonable "despite the fact that it was not tainted by any erroneous instructions as to the 

applicable law." In some situations, the unreasonable result may flow from aspects of the case 

which presented "several causes for concern, none of which, in isolation, might have required 

that the jury be warned in any particular way" (emphasis added). More recently this 

Honourable Court again noted that an unreasonable result may flow even from situations which 

"generally do not require, as a matter oflaw, any particular warning to the jury". 

Birziaris, supra at paragraphs 39 and 41; Tab 1, B.A.A. 
W.H., supra at paragraph 29; Tab 13, B.A.A. 

44. The decision of the Ontario Court of Appeal in R. v. N.M may be helpful in the present matter. 

The facts of that case were similar to those in that at bar. There, as here, the jury clearly had 

difficulty with the credibility of the complainant. 

R. v. N.M 2012 ONCA 296 at paragraph 35; Tab 9, B.A.A. 
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45. In NM, supra, the Court of Appeal noted that the jury had received instructions which were 

"legally correct as far as they go" but the trial judge had not gone on to draw to the jury's 

attention various problematic areas of the evidence. The Court held that "a less generic 

instruction about credibility and one more tailored to the specific problems with [that 

witness's] credibility would ... have provided more assistance to the jury". 

N.M, supra at paragraphs 45 to 48; Tab 9, B.A.A. 

46. In short, where a trial judge has discretion as to including a particular warning in the Charge, 

failure to do so, even if not legally wrong, may contribute to a conclusion that the verdict 

ultimately rendered was unreasonable. 

ii. Acting Judicially 

47. In the context of the present discussion, there are two aspects to the concept of "acting 

judicially". One involves a substantive review of the conclusion of the jury to determine 

whether it conflicts "with the bulk of judicial experience." The other involves consideration 

of the means by which the verdict was reached, including such concerns as whether the trier of 

fact "act[ ed] dispassionately, appl[ied] the law, and adjudicate[ ed] on the basis of the record 

and nothing else." 

Biniaris, supra, at paragraph 40; Tab I, B.A.A. 

a. Judicial Experience 

48. In the course of discussing and explaining the review of a jury verdict for being unreasonable 

this Court has variously instructed appellate courts to consider the trial result in light of "the 

bulk of judicial experience" and "through the lens of judicial experience." Even as deference 

to the initial decision-maker must be shown, the reviewing judge "import[s] his or her 

knowledge of the law and the expertise of the courts, gained through the judicial process over 

the years ... ". Where the higher court concludes that a guilty verdict "conflict[s] with the bulk 

of judicial experience", the verdict must be set aside for being unreasonable in law. 

Biniaris, supra, at paragraphs 38 to 42; Tab I, B.A.A. 
W.H., supra at paragraphs 26 to 29; Tab I3, B.A.A. 
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49. In Biniaris, supra and again more recently in W.H, supra this Court expanded upon the nature 

of the review for unreasonableness. In particular, decision-making in the judicial realm 

includes an awareness and application - and takes place within the context - of rules and 

guidelines intended to avoid wrongful convictions of the innocent. These "judicial policies" 

have been formulated over decades and centuries of"accumulatedjudicial experience" dealing 

with situations which present themselves from time to time, and are often cast in terms of 

warnings and cautions about the treatment of certain types of evidence or particular witnesses 

who appear in court to offer testimony. 

Biniaris, supra at paragraphs 39 to 40; Tab 1, B.A.A. 
W.H, supra at paragraphs 28 and 29; Tab 13, B.A.A. 

50. In so far as the trier of fact is faced with a choice as to the acceptance or rejection of evidence the 

courts have long recognized the usefulness of providing guidance so that jurors - who are, by 

definition, new to the exercise of decision-making in court - receive the benefit of accumulated 

judicial experience in problematic areas. 

R. v. Khela 2009 SCC 4 at paragraph 4; Tab 7, B.A.A. 
R. v. Sutherland2011 ABCA 319 at paragraph 7; Tab 10, B.A.A. 

And see Biniaris, supra, at paragraph 39; Tab 1, B.A.A. 

51. In Biniaris, supra, this Court noted that in the context of a judge alone trial, the verdict may be 

set aside if the judge's reasons for conviction "reveal that he or she was not alive to an 

applicable legal principle ... ". On the same basis, in the context of a jury trial failure to provide 

jurors with sufficient - or any - direction in a particular area, even if not found to be outright 

legal error, may nonetheless help to explain a verdict which is later found to be unreasonable. 

Biniaris, supra at paragraphs 37 and 39; Tab 1, B.A.A. 

b. The Process of Reaching a Verdict 

52. The other component to "acting judicially" involves consideration of the method by which a 

verdict has been reached. In this context "acting judicially means ... acting dispassionately, 

applying the law, and adjudicating on the basis of the record and nothing else." Review of a 

jury verdict always involves some degree of theorizing and "guesswork" given that the laws of 
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jury secrecl mean "there is no way of determining the [actual] basis upon which the jury 

reached its conclusion." 

Biniaris, supra, at paragraphs 38 and 40; Tab 1, B.A.A. 

53. A verdict which appears to have been rendered as a result of"confusion and compromise" is 

not a "true verdict". It is submitted that as with a verdict rendered as a result of what might be 

characterized as the "procedural" flaws described in Biniaris, supra, a jury which renders a 

compromise verdict would also not be considered to have been "acting judicially". 

R. v. Wong2006 CanLII 18516 (Ont. C.A.) at paragraph 12; Tab 14, B.A.A. 

iii. "Reasonableness" of the Jury's Conclusion 

54. The final element of the test for an "unreasonable verdict" carries the risk of tautological 

reasoning. This is inherent in a test for "unreasonableness" which requires consideration of 

the "reasonableness" of the conclusions and actions of the decision-maker whose verdict is 

being reviewed. 

55. It would appear, however, that at this stage consideration of the "reasonableness" of the verdict 

requires an overall assessment of the strength of the Crown's case upon which a conviction is 

based. In the precursor to its decision in Yebes, supra this Court held that for a verdict to 

survive a review for "unreasonableness" the appellate body must be satisfied "that the weight 

of [the] evidence is not so weak that a verdict of guilty is unreasonable." The Court seemed to 

approve of the use of the word "perverse" to connection with this part of the overall test for 

"unreasonable verdict." 

R. v. Corbett [1975] 2 S.C.R. 275 at pages 278 to 280; Tab 4, B.A.A. 

56. In Yebes, supra, this Court elaborated and expanded upon this part of the review process when 

it instructed appellate courts to "re-examine and to some extent reweigh and consider the effect 

3 Section 649 of the Criminal Code of Canada 
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of the evidence" in determining whether or not a particular verdict was unreasonable. 

Yebes, supra at page I 86; Tab 15, B.A.A. 
And Biniaris, supra at paragraphs 36 to 42 generally; Tab 1, B.A.A. 

B. Application of the Principles to the Case at Bar 

57. Clearly, there was ample cause for concern about the credibility and reliability of  

as a witness. Through cross-examination she was shown to be have lied to the police as they 

investigated her allegations. Even more important, she had lied under oath at the Preliminary 

Inquiry. Finally, given some of her inconsistent evidence at trial, she also demonstrated a 

clear lack of regard for her oath as she testified in front of the jury. 

58. However, as noted in in the cases discussed above, to justify appellate intervention in such 

situations it is not enough for a reviewing court to merely feel an "unease about the adequacy of 

the evidence". Any finding of unreasonableness must be detailed and articulable. 

i. Jury Instruction Could have been more Complete: the Credibility of  

59. Ms.  testimony presented many of the types of problems and deficiencies which 

judicial experience has taught us to approach and regard with great caution and concern. On 

this the Court of Appeal was unanimous: the majority observed that "there were many 

problems with [the evidence of ], including marked inconsistencies ... " which 

were "recognized by the jury in their acquittals." Justice Martin concluded that in light of the 

acquittals the jury must have found "the complainant's testimony was completely unreliable". 

Record of the Appellant, page 25: Majority Reasons, paragraph 4 
And page 26: Reasons of Martin, J.A., paragraph 6. 

60. As has been canvassed above, a review of the jury instructions might sometimes provide a clue 

as to how and why an unreasonable verdict was ultimately rendered. In this case, as in NM 

supra, the judge was essentially correct in what she told the jury about their task of assessing 

the credibility of Ms. , but here, as in that case, it is respectfully submitted that she did 

not go far enough. 

N.M supra, at paragraphs 42 to 44 and see paragraph 49; Tab 9, B.A.A. 
Biniaris, supra, at paragraph 39; Tab 1, B.A.A. 
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61. In particular, despite Ms.  admissions of having lied under oath at the Preliminary 

Inquiry, and despite her sometimes inconsistent evidence offered under oath at the trial, the 

Learned Trial Judge did not include in the Charge to the Jury the usual special instruction about 

the extra, and more significant, concerns which arise when a witness appears not to take the 

oath seriously. It has been said that inconsistency in statements given under oath "is not 

routine"; such a situation should be considered exceptional because a witness should 

understand the importance of telling the truth on all such occasions. 

R. v. Janvier 2008 ABCA 223 at paragraph 7; Tab 6, B.A.A. 
And see, for example, paragraph 4.77(6) of the CRJMJI 
model jury instructions (page 4.77-3); Tab 5, B.A.A. 

62. Not having been instructed about the special, and additional, concerns which arise when a 

witness does not adhere to and honour her obligations to be truthful while under oath, the jury 

cannot be taken to have been "alive to [the] applicable legal principle[s]" in this regard. In 

other words, it made its decision without the benefit of instructions and warnings about the 

caution which judicial experience tells us must be brought to bear in such a situation. 

Biniaris, supra at paragraphs 37 and 39; Tab 1, B.A.A. 

63. In this case, to paraphrase comments of the Comi in NM, supra, 

a less generic instruction about credibility and one more tailored to the specific problems 
with [Ms.  credibility would ... have provided more assistance to the jury .... 
By focussing on these matters, the instruction could have assisted the jury in its assessment 
of [Ms. ] credibility .... 

This jury did not have the benefit of a credibility instruction carefully tailored to the 
evidence that it had before it. 

N.M, supra at paragraphs 46, 48 and 49; Tab 9, B.A.A. 
and Biniaris, supra, at paragraph 41; Tab 1, B.A.A. 

ii. The Photographs as (Possible) Corroboration 

64. It is in relation to the issue of corroboration and the use of the photographs entered as exhibits, 

that the comi below divided, and it is about that question that this appeal revolves. 
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65. Although the Learned Trial Judge did not instruct the jury about corroboration, the concept 

(and term) had arisen nonetheless, when Crown counsel, in his closing address, argued that the 

photographs of Ms.  (Exhibit 2 at the trial) could be a proper basis for a conviction of 

assault. He told the jury that even if they were left in doubt as to the commission of a sexual 

assault, "you can find him guilty of an assault, a simple assault, and that seems crystal clear just 

looking at the pictures. The pictures corroborate what  said." Later, in his last 

few comments, he reiterated that " .. .it seems painfully obvious that Gary Yelle's guilty of 

assault. Pictures corroborate that. That seems absolutely obvious." 

Record of the Appellant, at page 95, lines 34 to 40; 
Page 97, lines 35 to 42, and page 98, line 47 to page 99, line 4. 

66. In dismissing Mr. Yelle's appeal from conviction, the majority in the Court of Appeal for the 

Northwest Territories endorsed the Crown's arguments, saying that "As the Crown points out, 

the photographs tendered as evidence can establish an assault beyond a reasonable doubt." 

Record of the Appellant, page 25: Majority Reasons, Paragraph 2 

67. With respect, the statement of the majority is incorrect. The photographs only showed that on· 

the day she spoke with the police Ms.  had certain marks upon various parts of her 

body. However, what mattered here was how those marks came to be upon Ms.  Mr. 

Justice Martin, in his dissenting reasons, pointed out the flaw in the majority's position: 

namely, that "the explanation for the apparent injuries depicted in the photographs depended 

on acceptance of the complainant's testimony" (emphasis added). 

Record ofthe Appellant, page 26: Reasons of Martin, J.A., Paragraph 7 

68. The legal requirement of corroboration has been abolished4
• Whether or not a warning or 

direction upon this issue should be given to a jury is a matter left to the discretion of the trial 

judge. The Court below found no error in the trial judge's failure to comment upon 

corroboration in the Charge to the Jury: the majority said it was not necessary, and Justice 

Martin did not comment upon this aspect of the issues under appeal. 

4 Section 274 of the Criminal Code. 
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69. Assuming, therefore, that the trial judge did not err in law in failing to instruct the jury upon 

this question5
, the issue becomes whether not doing so may nonetheless have led to a verdict 

which, with the benefit of judicial hindsight and experience, is unreasonable. 

70. In Biniaris, supra, the Court provided a non-exhaustive list of the kinds of problematic 

scenarios which can sometimes lead to a verdict later being found to be unreasonable: 

identification evidence which is frail; evidence of "sexual touching of a bizarre nature'; 

situations in which there is a possibility of collusion; and circumstances in which laypersons 

may approach particular defences with "unjustified scepticism or even prejudice". 

Biniaris, supra, at paragraph 41; Tab 1, B.A.A. 

71. It is submitted that the present is another, similar example of a verdict which seems contrary to 

accumulated judicial wisdom in dealing with a particular problematic area of concern: centuries 

of judicial experience have taught us that decision-makers should be cautious as they approach 

the evidence of any witness who, "because of their amoral character, criminal lifestyle, past 

dishonesty or interest in the outcome of the trial, cannot be trusted to tell the truth ... ". The 

experience of the courts teaches us that "providing different accounts on other occasions [and] 

lies under oath" are factors which should lead a court to be wary of adopting an individual's 

evidence without more. 

Khe/a, supra at paragraphs 3, 31 and 35; Tab 7, B.A.A. 
(majority in Khela adopting comments of Major, J. in dissent in 

R. v. Brooks [2000] 1 S.C.R. 237; who was in tum, citing with 
Approval comments of Marc Rosenberg (now Rosenberg, J.A.); Tab 2, B.A.A. 

72. Had the jury been given guidance upon these questions, the judge would presumably have 

pointed out that to be corroborative, the supposedly supporting evidence would have to be 

independent of the testimony of the problematic witness. It is a well-established, long 

standing principle found in the jurisprudence of this Court that where corroboration is needed, 

it must be independent of the impugned witness. As this Court said in 1952, "the witness 

5 Although sometimes defects in the analysis and decision-making process can be both an error of law, and a factor 
leading to a verdict found to be unreasonable: see the last sentence in paragraph 37 of Biniaris, supra. 
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whose testimony requires corroboration can not corroborate herself." The Court recently 

reaffirmed, "Where evidence is 'tainted' by connection to the Vetrovec witness it can not 

serve to confirm his or her testimony." 

Thomas v. The Queen [1952] S.C.R. 344 at page 356; Tab 12, B.A.A. 
And MacDonald v. The King [1945] S.C.R. 90 at page 94; Tab 18, B.A.A. 

R. v. Khe/a, supra at paragraphs 37 to 39; Tab 7, B.A.A. 

73. As authority for its comments in Khela, supra (quoted immediately above), this Court cited the 

Manitoba Court of Appeal decision in R. v. Sanderson. There, a trial judge was found to have 

erroneously suggested that a jury could find support for the evidence of a problematic witness 

in another part of the same witness's testimony. The Court of Appeal pointed out that "This 

circular process cannot result in evidence supporting [the witness's] credibility. However his 

evidence may be characterized, it cannot legally be the basis for support for his own 

testimony." 

R. v. Sanderson 2003 MBCA 109 at paragraphs 61 and 62; Tab 11, B.A.A. 

74. In the present matter, to have used the photographs as the Crown suggested at trial- and the 

majority in the court below endorsed - would have required the jury to engage in the same 

"circular process" described by the Manitoba Court of Appeal. On their own the photographs 

only showed that three days after she claimed Mr. Yelle had sexually assaulted her, Ms. 

 had marks on her body in various places. For the photographs to have any possible 

probative influence here, the evidence of Ms.  herself - and in particular, her 

explaination for how those marks came to be on her body - still had to be considered, and had 

to be given weight. In other words, the "link" between the photos and the offence alleged to 

have been committed, remained through the evidence of Ms.  herself. 
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75. In his dissent, Justice Martin recognized this flaw in the argument that the photographs 

corroborated Ms.  evidence6
• He pointed out that the pictures "could not have 

satisfied the jury beyond a reasonable doubt that the appellant committed the alleged assault, as 

the explanation for the apparent injuries depicted in the photographs depended on acceptance 

of the complainant's testimony" (emphasis added). 

Record of the Appellant, page 26, paragraph 7. 

76. In summary, as the Court below seems to have concluded, the jury's verdicts suggest that it 

accepted the Crown's argument that the photographs could be relied upon to demonstrate that 

an assault had taken place. However, given their inescapable link to Ms.  herself- the 

lack of independence, in other words - the jury should not have used the photographs for that 

purpose. Without being instructed upon this question, however (to borrow words used in 

Biniaris, supra) the jury would "not [have been] alive to an applicable legal principle ... " as it 

made its decision. In the circumstances, the resulting verdict is unreasonable. 

iii. Acting Judicially: Proper Judicial Decision-Making 

77. A recognized danger in inappropriately leaving included offences for a jury's consideration is 

the promotion of compromise verdicts. A compromise verdict arrived at to settle a dispute 

between a faction in favour of outright acquittal and an opposing faction favouring conviction, 

is not a "true verdict" rendered in accordance with the oath of the jurors. 

Wong, supra at paragraphs 12 and 15; Tab 14, B.A.A. 

6 Justice Martin was not alone in noting that the photographs were inextricably linked to the problematic witness: 
even Crown counsel at trial, and the trial judge herself, at least implicitly recognized that the photos were virtually 
inseparable from the evidence of Ms.  herself. Crown counsel argued that the photographs along with 
"what she says" could be used by the jury to conclude that a common assault had taken place. And in giving her 
ruling accepting the Crown's argument the judge also said that the "pictures of the scratches and her evidence 
about how she got that ... " (emphasis added) could lead the jury to convict of assault: Record Of The Appellant 
page 183, lines 44 and 45, and page 186, lines 19 and 20. Neither Crown counsel nor the judge apparently 
appreciated the flaw in this reasoning as discussed herein. 
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78. In a short pre-charge discussion with the trial judge, Crown counsel asked that the jury be 

instructed upon a verdict of"guilty" in relation to the lesser and included offence of"common 

assault" contrary to section 266. Counsel for Mr. Yelle opposed this suggestion, arguing that 

(although such a verdict might be theoretically possible) on the evidence and issues in this case, 

the jury was actually faced with the question of whether "this assault happened or it didn't 

happen." He expressed concern that leaving this option with the jury would lead to a 

compromise verdict where, as he put it, the jury decided to "cut the loaf in the middle and give 

her something and give Mr. Yelle something." The judge ultimately instructed the jury upon 

the lesser and included offence of assault. 

Record Of The Appellant, pages 91 to 94; Instructions to Jury at page 19, lines 18 to 27. 

79. The jury began deliberating around 10:30 a.m. on May 30, 2012. After approximately 10.5 

hours, at around 9:20p.m., the jury announced they were at an "impass" (sic) and asked the 

judge to "please advise." In response, she ordered them sequestered for the night. 

Record ofthe Appellant, page 100, to page 103, line 25. 

80. At some point the next morning, the jury asked the judge to "restate [her] closing instructions 

to the jury". She proceeded upon the assumption that the jury did not "need to be recharged on 

everything" and limited her re-direction to explaining once again the elements of the offences. 

She concluded with an offer to review the principles of proof beyond a reasonable doubt and 

the presumption of innocence if the jury requested this (they did not). However, nothing more 

was said about their consideration and treatment of the evidence. 

Record OfThe Appellant, page 103, line 30 to page 111, line 10 

81. In light of the laws concerning jury secrecy it is of course impossible to know how or why the 

jury arrived at the conclusion it did. Therefore, as implied in Biniaris, supra, the review of a 

jury verdict must always take place involving a certain amount of theorizing and guesswork. 
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Errors in the course of deliberating and analysing by a jury "would of course not be apparent on 

the face of the verdict by a jury." 

Biniaris, supra, at paragraphs 38 and 39; Tab 1 B.A.A. 

82. In this case, in light of 

• the length of time (two days) it took for the jury to render its verdict in a one-witness 
trial; 

• its announcement of an impasse at the end of its first day and 
• all of the other circumstances here, 

there is at least a reasonable suspicion - if not a strong probability - that the ultimate decision 

was the result of a compromise. A verdict rendered as a result of frustration, confusion, or 

compromise would not be a "true verdict" and a jury which made its decision on such a basis 

would not be found to be "acting judicially". 

iv. Reasonableness of the Verdict 

83. For all of the reasons set out above, it is respectfully submitted that the jury's verdict was 

contrary to the weight and effect of the evidence, and is in "conflict with the bulk of judicial 

experience". Justice Martin accurately characterized the complainant as a "false witness". 

In all of the circumstances of this case it was not reasonable for the jury to conclude that 

although he had not committed a sexual assault, and had not uttered threats against the 

complainant, Mr. Yelle had nonetheless - apparently gratuitously - assaulted her. 

84. In all likelihood, the jury was led to its unreasonable conclusion by the argument of the Crown 

concerning the photographs of the marks on Ms.  body. Upon this question the jury 

received no guidance from the Learned Trial Judge and, in light ofthe acquittals, can thus be 

presumed to have followed the Crown's approach in coming to its guilty verdict. However, 

this was not reasonable since the only probative value of the photographs under the Crown's 

approach remained directly through- and inextricably linked to- the testimony of  

herself. 
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85. In all of the circumstances, it is respectfully submitted that the reasons of Justice Martin, in 

dissent in the Court below, should be endorsed and accepted by this Honourable Court. The 

verdict finding Gary Yelle guilty of assault upon  was unreasonable and must be 

quashed. 
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PART IV- SUBMISSIONS ON COSTS 

86. As this is a criminal matter the Appellant does not seek, and has no submissions upon, costs. 
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PARTV-ORDERSOUGHT 

87. For all of the reasons set out above, it is submitted that the appeal should be allowed; the 

conviction of Gary Yelle for "assault" contrary to Section 266 should be quashed; and a verdict 

of acquittal should be entered. 

ALL OF WHICH IS RESPECTFULLY SUBMITT§( AT THE CITY OF YELLOWKNIFE IN 

THE NORTHWEST TERRITORIES, THIS I J v 'DA-y OF SEPTEMBER, A.D. 2013 by 

ary Edward Yelle 
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PART VII- LEGISLATION 

Assault 

265. (1) A person commits an assault when 

(a) without the consent of another person, he applies force intentionally to that other person, 
directly or indirectly; 
(b) he attempts or threatens, by an act or a gesture, to apply force to another person, if he has, or 
causes that other person to believe on reasonable grounds that he has, present ability to effect his 
purpose; or 
(c) while openly wearing or carrying a weapon or an imitation thereof, he accosts or impedes 
another person or begs. 

Application 

(2) This section applies to all forms of assault, including sexual assault, sexual assault with a 
weapon, threats to a third party or causing bodily harm and aggravated sexual assault. 

Consent 

(3) For the purposes of this section, no consent is obtained where the complainant submits or does 
not resist by reason of 

(a) the application of force to the complainant or to a person other than the complainant; 
(b) threats or fear of the application of force to the complainant or to a person other than the 
complainant; 
(c) fraud; or 
(d) the exercise of authority. 

Accused's belief as to consent 

( 4) Where an accused alleges that he believed that the complainant consented to the conduct that is 
the subject-matter of the charge, a judge, if satisfied that there is sufficient evidence and that, if 
believed by the jury, the evidence would constitute a defence, shall instruct the jury, when 
reviewing all the evidence relating to the determination of the honesty ofthe accused's belief, to 
consider the presence or absence of reasonable grounds for that belief. 

Voies de fait 

265. (1) Commet des voies de fait, ou se livre a une attaque ou une agression, quiconque, selon 
le cas: 
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a) d'une maniere intentionnelle, emploie la force, directement ou indirectement, centre une autre 
personne sans son consentement; 
b) tente ou menace, par un acte ou un geste, d'employer la force centre une autre personne, s'il est 
en mesure actuelle, ou s'il porte cette personne a croire, pour des motifs raisonnables, qu'il est 
alors en mesure actuelle d'accomplir son dessein; 
c) en portant ostensiblement une arme ou une imitation, aborde ou importune une autre personne 
ou mendie. 

Application 

(2) Le present article s'applique a toutes les especes de voies de fait, y compris les agressions 
sexuelles, les agressions sexuelles armees, menaces a une tierce personne ou infliction de lesions 
corporelles et les agressions sexuelles graves. 

Consentement 

(3) Pour !'application du present article, ne constitue pas un consentement le fait pour le plaignant 
de se soumettre ou de ne pas resister en raison : 

a) soit de l'emploi de la force envers le plaignant ou une autre personne; 
b) soit des menaces d'emploi de la force ou de la crainte de cet emploi envers le plaignant ou une 
autre personne; 
c) so it de la fraude; 
d) so it de 1' exercice de 1' autorite. 

Croyance de !'accuse quant au consentement 

(4) Lorsque I' accuse allegue qu'il croyait que le plaignant avait consenti aux actes sur lesquels 
!'accusation est fondee, le juge, s'il est convaincu qu'il y a une preuve suffisante et que cette 
preuve constituerait une defense si elle etait acceptee par le jury, demande ace demier de prendre 
en consideration, en evaluant 1' ensemble de la preuve qui conceme la determination de la sincerite 
de la croyance de 1' accuse, la presence ou 1' absence de motifs raisonnables pour celle-ci. 

Assault 

266. Every one who commits an assault is guilty of 

(a) an indictable offence and is liable to imprisonment for a term not exceeding five years; or 

(b) an offence punishable on summary conviction. 

Publication Ban

Interdiction de
publication



29 

Voies de fait 

266. Quiconque commet des voies de fait est coupable : 

a) soit d'un acte criminel et passible d'un emprisonnement maximal de cinq ans; 

b) soit d'une infraction punissable sur declaration de culpabilite par procedure sommaire. 

Offence charged, part only proved 

662. (1) A count in an indictment is divisible and where the commission ofthe offence 
charged, as described in the enactment creating it or as charged in the count, includes the 
commission of another offence, whether punishable by indictment or on summary conviction, 
the accused may be convicted 

(a) of an offence so included that is proved, notwithstanding that the whole 
offence that is charged is not proved; or 

(b) of an attempt to commit an offence so included. 

662. (1) Un chef dans un acte d'accusation est divisible et lorsque l'accomplissement de 
!'infraction imputee, telle qu'elle est decrite dans la disposition qui la cree ou telle qu'elle est 
portee dans le chef d'accusation, comprend la perpetration d'une autre infraction, que celle-ci 
soit punissable sur acte d'accusation ou sur declaration de culpabilite par procedure sommaire, 
I' accuse peut etre declare coupable : 

a) ou bien d'une infraction ainsi comprise qui est prouvee, bien que ne soit pas 
prouvee toute !'infraction imputee; 

b) ou bien d'une tentative de commettre une infraction ainsi comprise. 
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686. (1) On the hearing of an appeal against a conviction or against a verdict that the appellant 
is unfit to stand trial or not criminally responsible on account of mental disorder, the court of 
appeal 

(a) may allow the appeal where it is of the opinion that 

(i) the verdict should be set aside on the ground that it is unreasonable or cannot 
be supported by the evidence, 

(iii) on any ground there was a miscarriage of justice; 

Order to be made 

(2) Where a court of appeal allows an appeal under paragraph (1)(a), it shall quash the conviction 
and 

(a) direct a judgment or verdict of acquittal to be entered; or 

(b) order a new trial. 

686. (1) Lors de !'audition d'un appel d'une declaration de culpabilite ou d'un verdict 
d'inaptitude a subir son proces ou de non-responsabilite criminelle pour cause de troubles 
mentaux, Ia cour d' appel : 

a) peut admettre l'appel, si elle est d'avis, selon le cas : 

(i) que le verdict devrait etre rejete pour le motif qu'il est deraisonnable ou ne 
peut pas s' appuyer sur la preuve, 

(iii) que, pour un motif quelconque, il y a eu erreur judiciaire; 

Ordonnance a rendre 

(2) Lorsqu'une cour d'appel admet un appel en vertu de l'alinea (l)a), elle annule la condamnation 
et, selon le cas : 

a) ordonne !'inscription d'unjugement ou verdict d'acquittement; 

b) ordonne un nouveau proces. 
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