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PART I: STATEMENT OF FACTS 

A. Overview 

1. This case raises the issue of the constitutionality of the three-year mandatory 

minimum sentence under s. 95(2)(a)(i) of the Criminal Code for the offence of possessing 

a loaded or readily loaded prohibited or restricted firearm without authorization. The 

central question is whether the three-year mandatory minimum is a grossly 

disproportionate penalty for this offence contrary to s. 12 of the Charter. The Attorney 

General for Ontario appeals from the declaration of the Court of Appeal for Ontario that 

the minimum sentence violates s. 12 of the Charter. 

2. Notwithstanding the finding that a three-year sentence for possession of a loaded 

or readily loaded prohibited or restricted firearm was within the existing established 

range of sentences, the Court of Appeal struck down the mandatory minimum on the 

basis of a "reasonable hypothetical". The Attorney General for Ontario respectfully 

submits that the Court of Appeal's declaration rests on a flawed interpretation and 

application of this Court's jurisprudence pertaining to s. 12 of the Charter. That error 

resulted in the construction of a hypothetical scenario that bore no relation to the cases 

that were before the Court or to cases that could be reasonably constructed when using 

the framework developed by this Court in R. v. Goltz and R. v. Morrisey. 

3. This case, along with the companiOn case of R. v. Charles, presents an 

opportunity for this Court to reconsider the analytical framework under s. 12 of the 

Charter and, in particular, the reasonable hypothetical methodology. As demonstrated by 

these cases, the reasonable hypothetical methodology is difficult to apply, produces 

unpredictable results and ultimately allows for the constitutionality of legislation to be 

determined by constructing hypothetical scenarios with no basis in evidence. The 

Attorney General for Ontario submits that the approach to s. 12 of the Charter should be 

revised and rearticulated in keeping with the guiding principles from R. v. Goltz and 

subsequent cases from this Court. In light of these principles which animate the proposed 

revised approach, the three-year minimum sentence passes constitutional muster. 
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4. In the alternative, the Attorney General for Ontario submits that the Court of 

Appeal erred in interpreting and applying this Court's existing s. 12 jurisprudence. 

Contrary to this Court's direction in R. v. Goltz and R. v. Morrisey, the Court of Appeal 

failed to consider the instant case as a benchmark grounding the s. 12 analysis and failed 

to take reported cases as a starting point in order to reflect common instances of the 

offence. On a proper appreciation of the gravity of this offence in a validly constructed 

reasonable hypothetical that reflects common instances which are likely to occur, a three

year minimum sentence is not grossly disproportionate so as to constitute cruel and 

unusual punishment under s. 12 of the Charter. 

5. Finally, the position of the Attorney General for Ontario is that s. 95(2) does not 

violate s. 7 of the Charter. The Crown's election does not render the scheme 

unconstitutional and the "gap" in sentencing between the summary and indictable 

elections is not arbitrary. Rather, the provision properly underscores the exceptional 

nature of the case that would merit a summary election by the Crown. 

B. Statement of Facts 

1. The Offence 

6. A young man approached a staff member at a community centre and said that 

someone was waiting outside to "get him." The staff member put the community centre 

on lockdown and called the police. When the police arrived, they saw four men outside 

an entrance run off in different directions. One of those men was the respondent. 

7. A police officer chased the respondent who was holding his left hand against his 

body as he ran. He appeared to be concealing something. The officer was rapidly closing 

ground on the respondent when he saw him throw something away. The officer continued 

his pursuit, catching and arresting the respondent moments later. 

8. After arresting the respondent, the officer returned to the area where he had seen 

the respondent throw something to the ground. The officer found· a loaded handgun under 

a parked car. The gun was a fully operable 22-calibre semi-automatic, equipped with an 
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oversized ammunition clip. There were 23 bullets in the clip and one in the chamber. The 

gun could fire all 24 rounds in 3.5 seconds. The gun is a prohibited firearm as defined in 

the Criminal Code. 

9. The respondent was not licensed to possess a firearm and the firearm itself was 

not registered. The respondent was 19 years old at the time of the offence and had 

considerable potential for rehabilitation. The Crown proceeded by indictment.1 

2. The Proceedings 

10. At trial, the respondent challenged the constitutionality of the minimum three

year penalty imposed by s. 95(2)(a)(i) under ss. 7, 12 and 15 of the Charter. The trial 

judge held that the three-year minimum did not violate ss. 12 or 15 of the Charter. While 

the trial judge did hold that the hybrid nature of the election scheme in s. 95(2) and, more 

particularly, the "gap" between the maximum one-year penalty on summary conviction 

and the three-year mandatory minimum on indictment infringed s. 7 of the Charter, he 

denied the respondent standing on that issue. Code J. imposed a sentence of one day 

imprisorunent with 40 months credit for 20 months of pre-sentence custody, as well as 

b 
. 2 

two years pro atwn. 

11. The respondent appealed and his appeal was heard before a five-member panel of 

the Court of Appeal (consisting of Doherty, Goudge, Cronk, Blair and Tulloch JJ.A.), 

along with five other appeals. Three of those other appeals also dealt with the imposition 

of mandatory minimum terms of imprisorunent under s. 95 of the Code. In R. v. Smickle, 

the Crown appealed a declaration that the three-year mandatory minimum sentence was 

unconstitutional3
, whereas in R. v. Charles and R. v. Chambers, the five-year mandatory 

Judgment of the Court of Appeal for Ontario, dated November 12, 2013 (hereinafter "OCA 
Judgmenf'), Appellants' Record, Vol. I, Tab 2, at~ 11-22. 
2 Reasons for Judgment, Ontario Superior Comt of Justice, dated August 30, 2011 (hereinafter 
"Trial Judgment"), Appellants' Record, Vol. I, Tab I. 
3 R. v. Smick/e, 2012 ONSC 602, declaring that the three-year mandatory minimum sentence 
violated both ss. 7 and 12 of the Charter. 
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minimum sentence under s. 95(2)(a)(ii) was challenged.4 The other two cases dealt with 

other provisions of the Criminal Code relating to the imposition of mandatory minimum 

terms for non-s. 95 firearm offences. 

12. On appeal, the Court of Appeal for Ontario held that, even in the absence of the 

three-year mandatory minimum, the respondent could well have received a three-year 

sentence. Accordingly, the mandatory minimum sentence was not cruel and unusual with 

respect to the respondent himself. On the reasonable hypothetical analysis, however, the 

Court of Appeal held that the three-year mandatory minimum sentence did violate s. 12 

and could not be saved by s. 1 of the Charter. Accordingly, pursuant to s. 52 of the 

Constitution Act, 1982, the Court of Appeal declared the three-year mandatory minimum 

in s. 95(2)(a)(i) when the Crown elects to proceed by indictment of no force and effect. 

The Court dismissed the ss. 7 and 15 Charter challenges. 5 

13. Notwithstanding the declaration, the Court of Appeal for Ontario upheld the 

sentences in respect of the respondent, Mr. Chambers and Mr. Charles6
, in addition to 

allowing the Crown appeal against the "manifestly inadequate" one-year conditional 

sentence imposed on Mr. Smickle.7 

4 

6 

R. v. Charles, 2010 ONSC 5437; R. v. Chambers, 2012 ONSC 817. 
OCA Judgment, Appellants' Record, Vol. I, Tab 2, at1]1]182-206. 
Ibid. at1]206; R. v. Chambers, 2013 ONCA 680 at1]46; R. v. Charles, 2013 ONCA 681 at1]108. 
R. v. Smickle, 2013 ONCA 678 at 1]35. 



5 

PART II: POINTS IN ISSUE 

14. By order of the Chief Justice8
, the following constitutional questions are at issue 

on this appeal: 

1. Does s. 95(2)(a)(i) of the Criminal Code, R.S.C. 1985, c. C-46 infringes. 
12 of the Canadian Charter of Rights and Freedoms? 

2. If so, is the infringement a reasonable limit prescribed by law as can be 
demonstrably justified in a free and democratic society under s. 1 of the 
Canadian Charter of Rights and Freedoms? 

3. Does s. 95(2) ofthe Criminal Code, R.S.C. 1985, c. C-46 infringes. 7 of 
the Canadian Charter of Rights and Freedoms? 

4. If so, is the infringement a reasonable limit prescribed by law as can be 
demonstrably justified in a free and democratic society under s. 1 of the 
Canadian Charter of Rights and Freedoms? 

15. It is the position of the appellant, the Attorney General for Ontario, that s. 

95(2)(a)(i) of the Criminal Code is constitutional. 

Order of the Chief Justice Stating Constitutional Questions, dated June 3, 2104, Appellants' 
Record, Vol. I, Tab 6. 
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PART III: BRIEF OF ARGUMENT 

A. Section 95(2)(a)(i) of the Criminal Code Does Not ViolateS. 12 of the Charter 

1. The Need to Reconsider the Reasonable Hypothetical Methodology 

a. The Current Approach to a S. 12 Charter Challenge 

16. This Court's jurisprudence establishes that the test for as. 12 Charter challenge is 

gross disproportionality. The determination of whether a sentence is grossly 

disproportionate has been described as involving a two-stage analysis. The first stage 

focuses on the circumstances of the particular offender before the court and allows for the 

consideration of several factors including: 

(i) The gravity of the offence. 

(ii) The personal characteristics of the offender. 

(iii) The particular circumstances of the case in order to determine what range 
of sentences would have been appropriate. 

(iv) The actual effect of the punishment on the individual (which includes 
considerations such as parole eligibility). 

(v) The penological goals and sentencing principles upon which the sentence 
is fashioned. 

(vi) The existence of valid alternatives to the punishment imposed. 

(vii) A comparison of punishments imposed for other crimes in the same 
jurisdiction. 

17. If no s. 12 breach is found in the particular case, the second stage turns to a 

consideration of reasonable hypotheticals. This two-step methodology was described in 

R. v. Morrisey as follows: 

These contextual factors must be first evaluated in light of the particular 
circumstances of the offender before the court. If the sentence is grossly 
disproportionate for the individual offender, the court then proceeds to analyse 
whether the infringement of s. 12 can be justified under s. 1 of the Charter. If it is 
not disproportionate for the individual offender, then the court is still to consider 
the constitutionality of the sentence with reasonable hypotheticals. If the sentence 
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would be grossly disproportionate in a reasonable hypothetical case, then the only 
refuge for the sentencing provision can be found under s. I. 9 

18. While the first stage of the analysis has proven fairly straightforward to apply in 

the circumstances of a particular case, the same cannot be said for the second stage of 

reasonable hypotheticals. As evidenced in the present cases, there are lingering questions 

about how to construct reasonable hypotheticals, as well as about their role and relation 

to the first stage of the analysis in a s. 12 challenge. To address these questions, it is 

necessary to trace the development of the reasonable hypothetical methodology in this 

Court's s. 12 jurisprudence to date. 

b. The Reasonable Hypothetical Framework Developed in S. 12 
Jurisprudence 

19. The reasonable hypothetical methodology originated in the "small offender" 

hypothetical posited in R. v. Smith as the basis for striking down a seven-year mandatory 

minimum sentence for importing narcotics. The hypothetical involved a young person 

being found guilty of drug importation after driving back to Canada from a winter break 

in the United States with his or her first ')oint of grass". While acknowledging that no 

such case had ever actually occurred, and that a long penitentiary sentence was 

appropriate both for Mr. Smith in the instant case and generally for people who import 

drugs into the country, a majority of the Court in Smith struck down the seven-year 

mandatory minimum as grossly disproportionate for this hypothetical offender. 10 

20. The majority decision in R. v. Goltz further articulated the reasonable hypothetical 

methodology. However, in doing so, Gonthier J. significantly narrowed the approach in 

Smith. While agreeing that s. 12 of the Charter required a general assessment of a 

mandatory minimum sentence beyond the individual circumstances of the instant case, 

Goltz cautioned that this "does not envision that any or all imaginable commissions of the 

offence in which the punishment would be grossly disproportionate to the wrongdoing 

9 

10 
R. v. Morrisey, [2000)2 S.C.R. 90 at '1!'1!27- 29. 
R. v. Smith, [1987)1 S.C.R. 1045 at 'I!'\! I - 6, 64- 68,per Lamer J. (as he then was). 
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warrant a finding of infringement of s. 12". Instead, Goltz stressed the need to focus on 

"reasonable hypothetical circumstances, as opposed to far-fetched or marginally 

imaginable cases". The reasonable hypothetical methodology was not to become "a 

licence to invalidate statutes on the basis of remote or extreme examples. . . . The 

applicable standard must focus on imaginable circumstances which could commonly 

arise in day-to-day life." 11 

21. The majority in Goltz upheld a minimum sentence of seven days imprisonment 

for driving while prohibited largely based on the first particularized stage of the inquiry 

in the circumstances of the instant case. Gonthier J. emphasized that "[t]he particular 

facts of the instant appeal provide an important benchmark for what is a reasonable 

example" of the offence, and that a "finding of absence of Charter infringement on the 

sole basis of these particular facts therefore lends support to a conclusion that the 

challenged legislation is valid under s. 12". As a "typical situation" for the offence, the 

instant case was "a useful indicator that, in reasonably imaginable circumstances, the 

minimum sentence will not be grossly disproportionate to the wrongdoing". Moreover, 

after finding that the appellant had not submitted an appropriate reasonable hypothetical 

for the second stage of the s. 12 analysis, the majority added that "[e]ven if the 

respondent had submitted a relevant example, it is doubtful that it would have overcome 

the strong indication of validity arising from the first, particularized step of 12 

analysis."12 

22. In developing the reasonable hypothetical methodology, Goltz cited this Court's 

jurisprudence post -Smith to support the overall formulation of the s. 12 test as "not one 

which is quick to invalidate sentences crafted by legislators". Subsequent cases such as R. 

v. Lyons and R. v. Luxton signalled a deferential approach to sentences legislated by 

Parliament by clarifying that s. 12 does not "require punishments to be perfectly suited to 

accommodate the moral nuances of every crime and every offender", and that "the court 

II 

12 
R. v. Goltz, [1991]3 S.C.R. 485 at mJ28, 41 -42, 69, per Gonthier J. 
Ibid. at '11'1!69. 70, 73, 78. 
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should be reluctant to interfere with the considered views of Parliament and then only in 

the clearest of cases". Similarly, Steele v. Mountain Institution described the high 

threshold for as. 12 infringement as follows: 

It will only be on rare and unique occasions that a court will find a sentence so 
grossly disproportionate that it violates the provisions of s. 12 of the Charter. The 
test for determining whether a sentence is disproportionately long is very properly 
stringent and demanding. A lesser test would tend to trivialize the Charter. 13 

23. The emphasis on the stringent test for as. 12 violation also animates the majority 

decision in R. v. Morrisey where this Court upheld the four-year mandatory minimum 

sentence for criminal negligence causing death by using a firearm. The minimum 

sentence was not grossly disproportionate in either the specific instance or other 

reasonable hypotheticals. Morrisey again stressed that the "reasonableness of the 

hypothetical cannot be overstated" and that the hypotheticals have to be "common 

examples of the crime". Past reported cases could be used with caution as a starting point, 

bearing in mind that the underlying facts may not be exhaustively reported. In other 

words, reported cases could function as a useful indicator of situations that could 

commonly arise, and thus as a basis for reasonable hypotheticals. However, a reasonable 

hypothetical cannot incorporate the specific circumstances of any individual case, to the 

extent that any given case may tum on its own idiosyncrasies. For the offence at issue in 

Morrisey, Gonthier J. focused on two types of situations that commonly arose from 

previous cases, namely deaths caused by individuals playing with guns or in hunting 

accidents, and found that the mandatory minimum was as appropriate in these cases as it 

was in the instant case. 14 

24. In a concurring opinion with the agreement of McLachlin J. (as she then was), 

Arbour J. also upheld the constitutionality of the mandatory minimum at issue in 

Morrisey both generally and in the circumstances of the instant case before the Court. 

However, the concurring opinion took a different approach to the second stage of the 

13 Ibid. at 1]1]30- 36, citing R. v. Lyons, [1987]2 S.C.R. 309; R. v. Luxton, [1990]2 S.C.R. 711; R. v. 
Guiler [1985] O.J. No. 1717 (Ont. Dist. Ct.); Steele v. Mountain Institution, [1990]2 S.C.R. 1385. 
14 R. v. Morrisey, supra at 111!30- 33, 50-54, per Gonthier J. 
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analysis by finding it impossible to conclude that the minimum sentence would not be 

grossly disproportionate on any reasonable hypothetical. Instead, Arbour J_ would have 

generally upheld the constitutionality of the minimum while allowing that it could 

amount to a grossly disproportionate penalty in some plausible future case. 15 

25. Finally, the Court in R. v. Ferguson revisited the constitutionality of a four-year 

minimum sentence this time for the related offence of manslaughter with a firearm. In a 

unanimous decision by McLachlin C.J., the Court upheld the minimum on the facts of the 

instant case and briefly addressed the second stage of the inquiry by noting that the 

challenger "ha[d] not pointed to a hypothetical case where the offender's minimum level 

of moral culpability for unlawful act manslaughter using a firearm would be less than that 

in the reasonable hypotheticals considered in Morrisey". Significantly, on the issue of 

remedy, the decision went on to clarify that a constitutional exemption is not available for 

as. 12 violation, and that a declaration of invalidity is the appropriate remedy for a law 

imposing a sentence inconsistent with the Charter. In other words, "a court that 

concludes that a mandatory minimum sentence imposes cruel and unusual punishment in 

an exceptional case before it is compelled to declare the provision invalid". 16 

c. The Reasonable Hypothetical Methodology Is Unworkable and 
Should Be Reconsidered 

26. The reasonable hypothetical methodology introduced in Goltz and further 

developed in Morrisey is an attempt to reconcile Smith with these subsequent cases and 

integrate it into the same framework of analysis. However, the Attorney General for 

Ontario submits that the approach in Smith is ultimately irreconcilable with Goltz and 

every subsequent s. 12 decision rendered by this Court. The reasonable hypothetical 

methodology was an attempt at compromise that proves unworkable in practice, produces 

unpredictable and inconsistent results, and provides little guidance for future cases. As 

such, it is ripe for reconsideration by this Court. 

15 

16 
Ibid. at 1!1! 60 ° 66, 82, 88 - 90, per Arbour J. 
R. v. Ferguson, [2008]1 S.C.R. 96 at 1!1!2, 29 ° 30, 57. 
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27. Goltz and subsequent SCC cases narrowed the approach in Smith in three 

fundamental ways. First, the s. 12 analysis in Smith was not anchored in or even 

reflective of the facts of the case before the Court. By contrast, Goltz describes the actual 

individual case before the Court as a "benchmark" of the s. 12 analysis. Second, Smith 

focused on the scope of the offence in an overbreadth analysis covering the full spectrum 

of conduct theoretically captured by the offence. Goltz shifted the focus to a more 

restricted consideration of common instances of the offence, not marginal or far-fetched, 

but actually occurring in day-to-day life. 

28. Last but not least, the analysis in Smith postulated the most innocent offender in 

reflecting on the theoretical application of the mandatory minimum sentence at issue. By 

contrast, Goltz and Morrisey focused almost exclusively on the gravity of the offence, 

essentially dismissing personal considerations about the offender as incapable of having a 

decisive impact on the constitutional question under s. 12 of the Charter. As a result, 

starting with Goltz, this Court's jurisprudence marks a fundamental shift of the s. 12 

analysis in focusing on the gravity of the offence, as reflected in practice in actual cases. 

This is a far cry from Smith and its theoretical preoccupation with the least serious and 

most sympathetic instances of the offence, which are unlikely to ever actually arise. 

29. At the same time, Goltz did not purport to overrule or even depart from Smith, but 

rather to integrate it in developing the s. 12 framework of analysis. The question became 

how to reconcile a focus on the gravity of the offence, as reflected in the instant case and 

other actual common cases, on the one hand, with a theoretical consideration of the least 

serious instances of the offence that could be imagined, on the other hand. As Gonthier J. 

acknowledged, this was no easy task and had the potential to cause significant 

confusion. 17 

17 R. v. Goltz, supra at 1f1f37- 38. 
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30. While fashioned as a compromise between these two divergent approaches to s. 

12 of the Charter, the reasonable hypothetical methodology is difficult to apply and 

ultimately proves unworkable in practice. The majority decisions in Goltz and Morrisey 

did not place much emphasis on the reasonable hypothetical stage of the analysis. In 

doing so, they convey a clear message that the focus should be on the first, individualized 

stage of the s. 12 analysis. However, this provides little guidance in future cases as to 

how to construct reasonable hypotheticals, and their role in relation to the first stage of 

the analysis. This lack of clarity is reflected in an ongoing debate about the level of 

generality in a reasonable hypothetical, what is a reasonable as opposed to a far-fetched 

example of the offence, and whether to ground hypotheticals in reality by taking into 

account what has happened, what will likely happen or only what might conceivably 

happen. 

31. Further, it is unclear how the reasonable hypothetical stage relates to the first 

individualized stage of the s. 12 framework. Under the first stage, one conducts a 

comprehensive analysis of the gravity of the offence, penological goals and sentencing 

principles, and the sentencing scheme in relation to other offences. However, all these 

considerations seemingly pertain only to this first stage of the individualized inquiry into 

whether there is as. 12 violation in the actual case before the Court. Unmoored from the 

principled and comprehensive analysis at the first stage, the second stage asks in the 

abstract whether the minimum sentence is grossly disproportionate for some hypothetical 

case, with no clear relation to the considerations and conclusion of the first stage. 

32. The Attorney General for Ontario acknowledges that the Court's practice 1s 

against departing from its precedents unless there are compelling reasons to do so. While 

such circumstances are rare, the Court has found it appropriate to reconsider its approach 

to a section of the Charter where that approach has proven difficult to apply, has 
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produced inconsistent or anomalous results, or become inconsistent with the purpose of 

the Charter provision at issue. 18 

33. The reasonable hypothetical methodology for a s. 12 challenge meets these 

criteria for reconsideration. It has proven confusing and difficult to apply in that the 

distinction between what is a reasonable as opposed to a far-fetched example of the 

offence does not allow for a clear answer in practice. Similarly, it is unclear how one 

should use reported cases as a starting point, while discounting some of their specific 

facts. 

34. Furthermore, a sentencing provision may or may not withstand constitutional 

challenge depending on how broadly a particular trier of fact constructs what they take to 

be the appropriate hypothetical. A narrower focus on two instances of the offence 

emerging from the case law resulted in the mandatory minimum being upheld in 

Morrisey. By contrast, the broader construct of an imaginary and peripheral instance of 

the offence by the Court of Appeal in the present case resulted in the minimum sentence 

being struck down. However, there is no intrinsic difference in scope between the 

present offence of possession of a loaded handgun and the offence of criminal negligence 

causing death with a firearm at issue in Morrisey. Both offences, and indeed most 

offences, are capable of being committed in a myriad of ways. The outcome of a 

constitutional challenge should not depend on what instance(s) of the offence one 

chooses to focus on in the abstract. 

35. Finally, in focusing on the features of a hypothetical situation, the second stage of 

the s. 12 analysis loses sight of its overarching purpose, which is to give deference to 

Parliament in sentencing policy, but also to preserve individual recourse against cruel and 

unusual punishment. The reasonable hypothetical methodology can be applied, as it was 

in the present case, such that it achieves neither goal. It overrides legislative policy, even 

18 R. v. Henry, [2005] 3 S.C.R. 609 at mJ9, 41 - 47; R. v. Grant, [2009]2 S.C.R. 353 at~~ 3, 67- 68, 
102, 106, 120; R. v. Kapp, [2008]2 S.C.R. 483 at~V1-22; R. v. Anderson, 2014 SCC 41 at~~ 38,41-43. 
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while recognizing that it is prompted by legitimate concerns, not in order to uphold the 

rights of an actual individual, but rather in the name of a hypothetical offender who is 

unlikely to ever come before the court. 

d. A Revised Methodology to Address S. 12 Challenges 

36. The Attorney General for Ontario submits that the fractured, two-stage approach 

to a s. 12 challenge should be unified in an internally coherent approach in accordance 

with the guiding principles from this Court's jurisprudence in Goltz and subsequent 

cases. A revised approach to scrutinizing a mandatory minimum sentence against the s. 

12 standard of gross disproportionality would contain an analysis of the gravity of the 

offence and its purpose in the context of the sentencing scheme of the statute. Further, it 

should reflect on actual common instances of the offence, and thus draw upon judicial 

experience in imposing sentences for this or other related offences. Finally, it should be 

grounded in the actual case before the court, but also allow for a broader consideration of 

an acceptable range of sentences for the offence in question. 

37. The revised analysis would proceed in three steps. First, it would require an 

examination of the purpose of the legislation and the gravity of the offence, gleaned from 

the legislative intent in the context of the statutory scheme, and by comparison with 

sentences for related offences. Second, the analysis would tum to the effects of the 

legislation, by considering the sentencing range for the offence, or for similar or related 

offences in the case of a recent enactment, judicially imposed without the mandatory 

minimum. This will be a significant consideration in determining the proportionality of 

the legislated minimum, insofar as a sentencing range is a valid expression of sentencing 

principles and penological goals. Bearing in mind the purpose of the legislation and the 

gravity of the offence, if the legislated mandatory minimum sentence represents a grossly 

disproportionate departure from the sentencing range, i.e., what offenders would 

otherwise receive, then the mandatory minimum constitutes a prima facie violation of s. 

12. However, if the mandatory minimum does not represent a grossly disproportionate 

departure from what offenders would otherwise receive under the applicable sentencing 

range, there is no prima facie violation of s. 12. 



15 

38. Finally, at the third step, if there is no prima facie violation, the s. 12 analysis can 

turn to the particular circumstances of the instant case, including the gravity of the 

offence and the circumstances of the offender. If the present case is a common instance of 

the offence, the appropriate sentence even without the minimum would fall within a 

sentencing range already found to be not grossly disproportionate. Accordingly, no s. 12 

violation will be made out. However, if the actual case is an exceptional case - due to 

the unique circumstances of the offence or the offender - the effect of the mandatory 

minimum must be tested in those particular circumstances, allowing for the possibility 

that it will amount to grossly disproportionate punishment in these special circumstances. 

39. The determination by an appellate court of the issue of prima facie violation 

would be binding in accordance with stare decisis, eliminating the need for each 

subsequent trial court to duplicate the analysis. 19 At the same time, an individual offender 

remains free to assert in a future case that the mandatory minimum sentence works a s. 12 

violation in his or her case. 

40. In other words, this provides certainty as to the validity of a mandatory minimum 

sentence and avoids duplication and case-by-case re-adjudication. At the same time, and 

assuming the mandatory minimum withstands prima facie scrutiny, it remains open for 

an individual in an exceptional case to assert a violation of s. 12. If successful, this will 

result in a declaration of invalidity as per this Court's decision in Ferguson. 

e. The Revised Methodology Reflects the Principles from this 
Court's S. 12 Jurisprudence 

41. Reflecting the guiding principles from Goltz and subsequent jurisprudence from 

this Court, the revised methodology proposes that constitutional scrutiny of a mandatory 

minimum sentence against s. 12 of the Charter should involve considering whether it 

19 As this Court recently held in Canada (Attorney General) v. Bedford, the common law principle of 
stare decisis is subordinate to the Constitution. A lower court can revisit a constitutional challenge when a 
new legal issue is raised, or if there is a significant change in the circumstances or evidence. Canada 
(Attorney General) v. Bedford, [2013]3 S.C.R. 1101 at 'lf'\!43-44. 
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imposes a grossly disproportionate sentence with regard to the purpose and gravity of the 

offence as manifested in actual common instances of committing the offence, as well as 

the actual case before the Court. The inquiry has both an individualized dimension 

reflecting the circumstances of the present case, as well as a broader perspective on the 

range of acceptable sentences for the offence in question. 

42. In particular, the second stage of the revised approach eliminates the lingering 

confusion as to how to use reported cases as a starting point and how to account for 

common examples of the offence. Ascertaining a sentencing range is a familiar task of 

extrapolating from reported cases and distilling their underlying facts into useful 

generalizations, on the one hand, and exceptional features or idiosyncrasies that could be 

set aside, on the other hand. As a result, this process leads to an appreciation of common 

examples of the offence and the appropriate penalties. Further, this exercise ensures that 

the common examples are also current in that a sentencing range is only useful if 

reflective of reasonably current cases. To the extent that social norms and judicial 

responses to them change over time, this approach to s. 12 ensures that the effect of a 

mandatory sentence is measured against contemporary perspectives on the crime in 

question and the appropriate punishment. 

43. By grounding the s. 12 analysis in recent case law, this approach provides a 

tangible basis on which to gauge the issue of a prima facie constitutional violation as 

against the otherwise stringent threshold for a s. 12 challenge emerging from the 

jurisprudence. This approach recognizes that, as this Court has repeatedly cautioned, 

there is nothing inherently problematic with a mandatory minimum sentence from a 

constitutional standpoint, in that it "is a forceful expression of governmental policy in the 

area of criminal law"20
, only to be invalidated in the clearest of cases. The proposed 

approach gives due deference to Parliament in sentencing policy, yet it reaffirms the role 

of the courts to scrutinize a minimum sentence in order to determine both broadly 

20 R. v. Nasogaluak, [2010]1 S.C.R. 206 at~ 45. 
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whether it is prima facie grossly disproportionate to the offence, and, more narrowly, 

whether it amounts to erne! and unusual punishment for a particular offender. 

44. Not only is this approach consistent with the separation of powers between the 

legislature and the judiciary, but it also upholds the rule of law by ensuring that the 

general application of a mandatory minimum sentence is certain and predictable.21 Once 

as. 12 challenge is considered by an appellate court who finds no prima facie violation, 

the decision provides guidance and prevents re-adjudication on a case-by-case basis. On 

the other hand, given the inherently factual nature of sentencing, this approach does not 

purport to decide the issue for all future cases, which is practically impossible. To that 

extent, it preserves individual recourse to s. 12 of the Charter, leaving open the 

possibility of a successful challenge on a particular set of exceptional circumstances. 

45. Finally, until that exceptional case were actually to arise, the application of the 

mandatory minimum sentence is not prejudicial to convicted offenders for whom the 

minimum is not grossly disproportionate and who can be sentenced in accordance with 

the sentencing policy enacted by Parliament. Should a violation indeed occur in a future 

case, the provision will be struck down to give Parliament an opportunity to respond. 

However, this will not mean that the general application of the provision has been 

prejudicial, but simply that Parliament needs to consider enacting a remedy to deal with 

an actual situation where a mandatory minimum sentence subjects an offender to erne! 

and unusual punishment. The actual s. 12 violation will give the legislature "clear 

guidance from the courts as to what is constitutionally permissible and what must be done 

to remedy legislation that is found to be constitutionally infirm".22 

21 

22 
R. v. Ferguson, supra at m\68- 73. 
Ibid. at~ 73. 
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2. The Revised Methodology Applied to the Penalty inS. 95(2)(a)(i) 

46. The first stage of the analysis requires an examination of the purpose of the 

legislation and the gravity of the offence in the context of the statutory scheme. 

a. The Purpose and Structure of the Legislation 

i. Section 95 within its Legislative History 

47. Parliament is entitled to take appropriate measures to address the pressmg 

problem of firearms crime and to impose harsher sentences to deter and denounce more 

serious forms of firearms offences.23 As part of that mandate, s. 95 came about when 

Parliament enacted the Firearms Act and amended Part III of the Criminal Code in order 

to better control the "misuse of firearms and the threat it poses to public safety."24 

Parliament extended gun control legislation in three respects: 1) requiring licensing of all 

gun owners; 2) requiring registration of all guns, not just restricted and prohibited 

firearms; and 3) expanding and toughening criminal sanctions for serious firearms 

offences. Then Minister of Justice, the Honourable Allan Rock, made it clear that "[o]ne 

of the key elements of this bill is deterrent sentencing for crime with guns."25 The object 

of the legislation was the " ... preservation of the safe, civilized and peaceful nature of 

Canada."26 Firearms were reclassified into three distinct classes, as follows: 

23 

Prohibited firearm: Defined ins. 84(1). It includes generally automatic firearms 
and short-barrelled handguns [25 or 32 calibre or a barrel less than 105 mm ( 4 
inches)]. 27 

Restricted firearm: Defined ins. 84(1). It includes generally handguns and 
most semi -automatics. 28 

Ordinary firearm: All other firearms that are neither restricted nor prohibited. 
It includes generally rifles and shotguns. 29 

R. v. Schwartz, [1988]2 S.C.R. 443 at 483; R. v. Felawka, [1993]4 S.C.R. 199 at '1[21; R. v. 
Hasselwander, [1993]2 S.C.R. 398 at'lf32; R. v. Morrisey, supra at'1[43. 
24 Reference re: Firearms Act (Canada), [2000]1 S.C.R. 783 at '1['1[19- 23. 
25 House of Commons, Standing Committee on Justice and Legal Affairs, 35"' Pari., I" Sess., No. 
105 (April24, 1995) at 1005 -1010, 1025- 1030, 1135- 1155, Appellants' Record, Vol. III, Tab 33. 
26 House of Commons Debates, 35"' Pari. 1" Sess., Vol. 8 (February 16, 1995) at 1210- 1215, 
Appellants' Record, Vol. III, Tab 32. 
27 Criminal Code, s. 84(1) "prohibited firearm."; Reference re: Firearms Act (Canada), supra at'1[6. 
28 Criminal Code, s. 84(1) "restricted firearm"; Reference re: Firearms Act (Canada), supra at'lf6. 
29 Reference re: Firearms Act (Canada), supra at '1[6. 
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48. The new licensing requirements for gun owners include criminal record checks 

and background investigations in order to limit ownership to individuals who will use the 

firearms responsibly. An individual becomes licensed to possess or acquire a specific 

class of firearm and, if that firearm is a restricted or prohibited firearm, it must be 

registered. The firearms licensee then becomes subject to a comprehensive set of rules 

regulating the licensing, possession, use, handling, transfer and transportation for each 

class of firearm, with restricted and prohibited firearms being subject to more stringent 

controls than ordinary firearms30 

49. For example, while the legislation permits licensed possession of both prohibited 

and restricted firearms if the individual successfully completes a course, as a general rule, 

individuals cannot possess prohibited firearms or handguns, other than "grandfathered" 

owners: that is, those who owned and registered the firearms prior to certain dates.31 The 

chief firearms officer will only approve transfers of restricted firearms and handguns in 

specific and limited circumstances. 32 Prohibited or restricted firearms may only be 

possessed at the individual's dwelling or at some other place authorized by the chief 

firearms officer and specific authorization is required before transporting such a 

firearm. 33 Moreover, an authorization to "carry" a restricted firearm or handgun is 

available only to licensees who were authorized pre-December 1, 1998 and only in very 

restricted circumstances. Very few people in Canada are authorized to carry a handgun.34 

50. Restricted and prohibited firearms must be stored unloaded and either locked or 

secured in safe storage. Ammunition can only be stored with the firearm if they are in a 

securely locked container or room. The licensed firearm owner can only load the firearm 

in a place where it can be lawfully discharged.35 

30 Reference re: Firearms Act (Canada), supra at 1J47; OCA Judgment, Appellants' Record, Vol. I, 
Tab2 at'\1'\131-37. 
31 Firearms Act, S.C. 1995, c. 39, ss. 7(2) and 12. 
32 Firearms Act, S.C. 1995, c. 39, s. 28. 
33 Firearms Act, S.C. 1995, c. 39, ss. 17, 19. 
34 Firearms Act, S.C. 1995, c. 39, s. 20; OCA Judgment, Appellants' Record, Vol. I, Tab 2 at'\137. 
35 Storage, Display, Transportation and Handling of Firearms by Individuals Regulations, SOR/98-
209, ss. 6, 7, II- 12, 15. 
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51. In 2006, legislation was introduced aimed at further toughening sentencing for 

firearms offences by imposing longer mandatory minimum penalties for serious and 

repeat firearms offences. Bill C-1 0 aimed to impose higher mandatory minimum 

penalties for eight specific offences involving the use of restricted or prohibited firearms 

or firearms related conduct associated with organized crime. 36 Bill C-1 0 also targeted 

trafficking, smuggling and the illegal possession of a loaded restricted or prohibited 

weapon. Among the proposed changes was the amendment now under constitutional 

scrutiny: an increase, on election by indictment, to a three-year mandatory minimum 

sentence for unauthorized possession of a loaded restricted or prohibited firearm. 

52. The Minister of Justice, then the Honourable Vic Towes, explained that the 

proposed changes were aimed at responding to the pressing problem of guns and gun 

violence "plaguing our cities." Tougher legislative measures were needed to combat 

firearms crime. In particular, the proposed changes were aimed at addressing the specific 

problem of illegal handguns, a concern raised by police forces and provincial 

governments across the country: 37 

Handgun crime is a problem in our cities. This is particularly true in connection 
with organized crime, including street gang activity such as in the drug trade or in 
turf wars. The statistics also show that while crimes committed with non
restricted long guns are down, handguns and other restricted or prohibited 
firearms have become the weapon of choice for those who use firearms to 
commit crimes. It is important to note that handguns in this country have been 
registered, or supposed to have been registered, since 1934.38 [Emphasis added] 

53. The Court of Appeal for Ontario summarized the purpose of s. 95 in the context 

of this legislative history, as follows: 

The purpose of s. 95 is obvious and non-controversial. All firearms pose a danger, 
both to users and to others. The possession and use of firearms have been tightly 

36 Bill C-1 0, An Act to Amend the Criminal Code (Minimum Penalties for Offences Involving 
Firearms), 391

h Pari., I" Sess., 2006. 
37 House of Commons Debates, 39th Pari. I" Sess., Vol. 141, No. 33 (June 5, 2006) at 1305- 1325, 
Appellants' Record, Vol. IV, Tab 34. See also: House of Commons, Standing Committee on Justice and 
Human Rights, 39th Pari., I" sess., No. 030 (November 7, 2006) at 1530, Appellants' Record, Vol. IV, Tab 
35. 

" Ibid. at 1310, Appellants' Record, Vol. IV, Tab 34, p. 4. See also: Statistics Canada, Canadian 
Centre for Justice Statistics, Section 95 charges where that charge is the most serious charge. Custom 
Request, March 20 I 0, Appellants' Record, Vol. III, Tab 27. 
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regulated in Canada for many years. Experience teaches that certain kinds of 
firearms, e.g. handguns, sawed-off rifles, and automatic firearms, are the weapons 
of choice of the criminal element. Those kinds of firearms pose an added danger 
to the public. They become even more dangerous when loaded or when useable 
ammunition is readily available to the person in possession of the firearm. 

Section 95 seeks to protect the public by criminalizing the possession of 
potentially dangerous firearms in circumstances that increase the danger posed to 
the public by the possession of those firearms. By criminalizing possession 
simpliciter, the criminal law can intercede before someone is actually harmed and 
before criminal activity, so often associated with the possession of these kinds of 
firearms, actually occurs or is attempted. 

Section 95 is, without question, a valid expression of the federal criminal law 
power: Firearms Reference, at ~ 33. Nor, in my view, can it be successfully 
argued that the criminal prohibition created by s. 95, coupled with a mandatory 
minimum penalty, is not a rational legislative response to the very real public 
safety concerns associated with the possession of the kinds of firearms described 
ins. 95, either when loaded or readily capable of being loaded. In 1994-1995 and 
again in 2005-2006, Parliament had before it a wealth of information indicating 
that gun violence and related criminal activity were taking a massive human and 
economic toll, especially in communities in Canada's large cities where social and 
economic conditions provided fertile ground for gang-related activities. Young 
males in those communities were particularly likely to be caught up in gun 
violence, both as users and as victims. The evidence before Parliament in 2005-
2006 indicated that earlier attempts to stem the increase in gun violence and 
related criminal activity had not been successful. 

Parliament reacted to these very real public safety concerns with a package of 
legislation, one part of which provided for a lengthy mandatory minimum jail 
sentence for those convicted under s. 95, if the Crown chose to proceed by 
indictment. The certainty that a significant jail term would follow upon conviction 
for as. 95 offence reflected Parliament's determination that the community could 
best be protected by severe sentences that would denounce gun-related activity, 
deter those who might resort to such activity, and incapacitate for significant 
periods those who chose to engage in such activity39 

ii. Section 95 within its Statutory Context 

54. The legislative history from 1995 onwards is summarized in the following charts, 

setting out the penalties associated with possession and use offences involving restricted 

and prohibited firearms. Parliament's determination to treat those offences more seriously 

39 OCA Judgment, Appellants' Record, Vol. I, Tab 2, at 1111 54 - 58. 
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is evidenced by the fact that s. 95 is the only firearms possession offence in which the 

mandatory minimum sentence was increased, as set out in the chart below. 

Firearms Possession Offences 

Sect. Offence Original Penalty Current Penalty 
Tyue Sentence Tyue Sentence 

88 Possession of weapon Hyb-Sum Statutory max.40 • unchanged 
for purpose dangerous Hyb-Ind 10 years max. 

89 Carry weapon attending Sum Statutory max. • unchanged 
public meeting 

90 Carry concealed weapon Hyb-Sum Statutory max. • unchanged 
Hyb-Ind 5 years max. 

91(1) Unauthorized Hyb-Sum Statutory max. • unchanged 
possession of firearm* Hyb-Ind 5 years max. 

92(1) Possession of firearm Ind 10 years max. • unchanged 
knowing possession is 2"ct offence: MMS 1 
unauthorized* year 

3'd offence: MMS 2 
years less a day 

93(1) Possession of firearm at Hyb-Sum Statutory max. • unchanged 
place not authorized Hyb-Ind 5 years max. 

94(1) Unauthorized Hyb-Sum Statutory max. • unchanged 
possession in motor Hyb-Ind 10 years max. 
vehicle 

95(1) Possession ofloaded Hyb-Sum 1 year max. • unchanged 
restricted or prohibited 
firearm or readily Hyb-Ind 10 years max Hyb-Ind 10 years max. 
available ammunition* MMS 1 year MMS 3 years 

2nd + offence: 
MMS 5 years 

96(1) Possession of firearm Hyb-Sum 1 year max. • unchanged 
knowing it was obtained Hyb-Ind I 0 years max. 
by crime* I yearMMS 

* These offences were created by the Firearms Act, S.C., 1995, c.-39. 

55. In addition, the only firearms use offences in which the mandatory minimum was 

increased was for offences involving restricted and prohibited classes of firearms: 

40 The maximum sentence on summary conviction is a fme not exceeding $5000.00 or six months 
imprisonment or both where not otherwise specified. Criminal Code, s. 787(1). 
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Firearms Use Offences 

Sect. Offence Original Penalty Current Penalty 
Type Sentence Type Sentence 

85 Use Fireann in Ind 14 year max. • unchanged 
Commission of MMS 1 year 
Offence 2"d + offence: MMS 

3 years 
86 Careless Storage Hyb-Sum Statutory max. • unchanged 

and Use ofFireann Hyb-Ind 1st offence: 2 years 
max 
2nd + offence: 5 
years max. 

87 Point fireann Hyb-Sum Statutory max. • unchanged 
Hyb-Ind 5 years max. 

220 Criminal Ind Life max. • unchanged 
negligence causing If firearm used: 
death MMS4years 

236 Manslaughter Ind Life max. • unchanged 
If fireann used: 
MMS 4years 

239 Att. Murder Ind Life max. Ind Life max. 
273 Agg. Sexual If firearm used: If fireann used: MMS 4 

Assault MMS 4years years 
279 Kidnapping If restricted/prohibited 
279.1 Hostage-Taking firearm used: 1st offence: 
343 Robbery 5 years 
346 Extortion 2nd+ offence: 7 years 
244 Discharge Fireann Ind 14 years max. Ind 14 years max. 

with Intent If fire ann used: MMS4years 
244.2 Reckless Discharge MMS4years If restricted/prohibited 

ofFireann fireann used: 1st offence: 
272 Sexual Assault with 5 years 

a weapon 2nd + offence: 7 years 

iii. The Gravity of the Offence 

56. Section 95 is a serious offence. It is restricted to fireanns that pose an added 

danger to the public - given their links to criminality and the ease in which they can be 

concealed - and only when that danger is further heightened because the fireann is 

ready for use; that is, loaded or readily loaded. Section 95 does not apply if the fireann is 

neither prohibited nor restricted. Moreover, s. 95 does not apply where the fireann, 
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regardless of whether it is prohibited or restricted, is unloaded and ammunition is not 

readily available. In those circumstances, as. 91 or s. 92 charge may result. 

57. The Crown must prove that the accused knowingly possessed the loaded or 

readily loaded prohibited or restricted firearm without a required license or authorization 

and registration certificate. This requires proof of knowledge of the nature of the loaded 

or readily loaded firearm together with an intention to possess the firearm in that place.41 

Contrary to the Court of Appeal's determination that it is "irrelevant" that the offender 

took all necessary precautions to ensure the safety of others, s. 95 itself provides 

exceptions to this offence, including being properly licensed and authorized to possess 

the loaded firearm in that place or using the firearm under the direct supervision of the 

person properly licensed and authorized to possess the loaded firearm in that place and in 

a lawful manner42 

58. As evidenced by the statistics presented to Parliament, the vast majority of s. 95 

offences relate to offences involving unlicensed possessors and illegal handguns. 

Parliament's increase of the mandatory minimum from one year to three years for first 

convictions under s. 95 was a direct response to the increase in handgun-related 

criminality with all of the attendant risks to public safety. It was a valid penal purpose for 

Parliament to respond to these alarming trends with harsher sentences for s. 95 

offences.43 Possession of a loaded or readily loaded restricted or prohibited firearm -

most commonly, handguns - can easily and quickly lead to potentially lethal 

consequences, regardless of the possessor's intention. Just as with certain drugs, 

possession of a loaded or readily loaded handgun cannot be disassociated from its 

inevitable consequences, namely, violent crime and accidental deaths.44 

41 R. v. MacDonald, [2014]1 S.C.R. 37 at If 55. 
OCA Judgment, Appellants' Record, Vol. I, Tab 2, at If 49. 42 

43 Trial Judgment, Appellants' Record, Vol. I, Tab I, at If 89. Statistics Canada, Canadian Centre for 
Justice Statistics, Section 95 charges where that charge is the most serious charge. Custom Request, March 
2010, Appellants' Record, Vol. III, Tab 27. 
44 Trial Judgment, Appellants' Record, Vol. I, Tab I, at Ill! 70- 71; R. v. Williams, 2009 ONCA 342 
at If 17; R. v. Ferrigon, [2007] O.J. No. 1883 (Sup. Ct.) at If 25; R. v. Hamilton, [2004] 0. J. No. 3252 
(C.A.) at If 104. 
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59. While section 95 captures all unauthorized possession in relation to these firearms 

in their most dangerous state, there are, in theory, instances of a s. 95 violation that may 

be less serious in terms of the risk to the public and the moral blameworthiness of the 

offender. Any such instance would likely involve a licensed gun owner who possesses a 

registered and loaded or readily loaded restricted or prohibited firearm in violation of the 

terms of the licence or authorization. Parliament has provided a mechanism for less 

serious instances of a s. 95 offence by providing for a summary election by the 

prosecutor. Assuming that no defence is available or accepted and that a conviction 

actually results, these offenders would not face any mandatory minimum sentence. 

b. The Sentencing Range for a Section 95 Offence 

60. The most common instances of s. 95 offences - indeed, the vast majority -

relate to individuals who have never been licensed and who possess illegal loaded 

handguns or otherwise restricted firearms. Those were the facts of all four s. 95 cases 

before the Court of Appeal and those are the common instances before the courts, 

prompting the judiciary to respond with increasingly higher tariffs to combat the 

proliferation of illegal handguns, as illustrated by the appellate jurisprudence nationwide 

denouncing this crime45 It was open to Parliament to increase the mandatory minimum 

sentence for this offence, which, in any event, essentially mirrored judicial developments 

in sentencing ranges. There is no prima facie violation of s. 12. 

61. Prior to the enactment of the currents. 95(2)(a)(i) three-year minimum sentence 

in indictable proceedings, the offence was only subject to a minimum one year sentence. 

That minimum sentence was never successfully challenged between 1998, when it came 

into force, and 2008, when it was superseded by the increased three-year minimum. The 

sentencing case law developed by the judiciary during this time stressed the need for 

exemplary sentences to curb the proliferation of handguns. In this sentencing 

environment with an added emphasis on denunciation and deterrence, the one-year 

45 R. v. Clayton, [2007]2 S.C.R. 75 at 1Mfl08-110, per Binnie J.; R. v. Nguyen, 2005 BCCA 115 at 11 
5; R. v. Jarsch, 2007 BCCA 189 at 1117; R. v. Chin, [2009] A.J. No. 711 (C.A.) at 111110-13; R. v. Danvers, 
(2005] O.J. No. 3532 (C.A.) at 111177-78; R. v. Smith, 2006 NSCA 95 at 1153. 
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minimum was an "inflationary floor", not a "standard sentence", such that more severe 

sentences started to be imposed even in the case of young offenders with no record. 

62. The appropriate range of sentence for a first offender evolved to between two 

years less a day to three years imprisonment in Ontario.46 In British Columbia, the range 

evolved to between eighteen months to two and one half years for a first offender and 

between three and four years for offenders with a criminal record facing their first 

firearms offence.47 The sentencing range that developed in the pre-three-year minimum 

context was a product of both the inflationary impact of the former minimum sentence 

and the views of the judiciary that increasingly severe penalties are required to address 

the extreme dangers posed by the possession of loaded firearms, even in the case of 

young first offenders. The Court of Appeal accepted that analysis, stating as follows: 

The trial judge, at para. 45, described the sentencing range for a s. 95 offence 
before the introduction of the three-year minimum as between two years less one 
day and three years. In his view, at para. 71, the appellant would have received a 
sentence of two and one-half years. He concluded that the three-year minimum 
was not grossly disproportionate as applied to the appellant. 

I am in substantial agreement with the trial judge's analysis of the sentencing case 
law ... As the range of appropriate sentences includes a three-year sentence, a 
mandatory minimum three-year sentence cannot be described as grossly 
d

. . 48 ISproportwnate. 

63. Parliament's increase of the mandatory minimum from one year to three years 

was a forceful response to the dangers posed by the proliferation of handgun possession 

and a determination to combat this "serious and growing societal danger." It was open to 

Parliament to create an aggravated form of firearm possession with enhanced 

punishment. As the enhanced three-year punishment represented only a marginal increase 

from the sentencing regime already in place, it could not be said to result in an s. 12 

46 R. v. Truong, 2010 ONSC 7251 at1Jl8, citing R. v. S.C., [2006] O.J. No. 3893 (C.A.); R. v. Lawes, 
2007 ONCA 10; R. v. Allen, [2006] O.J. No. 4597 (Sup. Ct.); R. v. Stephens, [2009] O.J. No. 6102 (Sup. 
Ct.). 
47 R. v. Bacan, 2010 BCPC 325 at1J80; R. v. Sheck, 2013 BCPC 105 at 1JIO. 
48 OCA Judgment, Appellants' Record, Vol. I, Tab 2, at 1!1!108-109. Trial Judgment, Appellants' 
Record, Vol. I, Tab I, at 1J42. 
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violation.49 Indeed, as the Court of Appeal for Ontario noted, striking down of the 

mandatory minimum will not have any significant impact on the determination of the 

appropriate sentence for the typical s. 95 offence that will generally attract sentences at 

least as high as the mandatory minimum in any event: 

Individuals who have loaded restricted or prohibited firearms that they have no 
business possessing anywhere or at any time, and who are engaged in criminal 
conduct or conduct that poses a danger to others should continue to rece1ve 
exemplary sentences that will emphasize deterrence and denunciation. 50 

c. The Particularized Inquiry 

64. As found by the Court of Appeal for Ontario, the respondent was engaged in 

criminal conduct that posed a danger to others and deserved an exemplary sentence that 

emphasized deterrence and denunciation. 51 His offence was a common instance of the 

offence and he could well have received a sentence of three years, regardless of the 

mandatory minimum. Accordingly, there is no violation of s. 12 of the Charter. 

3. The Court of Appeal Erred in Finding a S. 12 Charter Violation 

65. In the event that this Court does not reconsider the s. 12 analysis and simply 

applies the existing methodology to the three-year penalty in s. 95(2)(a)(i), the Court of 

Appeal's declaration must be overturned. The Court of Appeal's first stage particularized 

inquiry, as noted above, appropriately determined that a three-year mandatory minimum 

sentence could not be described as grossly disproportionate for the respondent. The 

Attorney General for Ontario commends that analysis to this Court and asks that this 

Court adopt those same findings. However, under the reasonable hypothetical analysis, 

the Court of Appeal's methodology departed from the principles set out in Goltz and 

Morrisey. The Attorney General for Ontario submits that, on a proper application of those 

principles, the three-year mandatory minimum would not be found grossly 

disproportionate. The Attorney General for Ontario submits that the Court of Appeal 

made three fundamental errors in its analysis: 

49 

50 

5I 

R. v. McDonald, [1998] O.J. No. 2990 (C.A.) at 1]68. 
OCA Judgment, Appellants' Record, Vol. I, Tab 2, at 1]1]51-52, 206. 
Trial Judgment, Appellants' Record, Vol. I, Tab I, at1]1J!06-109, 206. 
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• The Court of Appeal focussed on marginally imaginable scenarios at the outer 
edges of the spectrum of conduct captured by s. 95 instead of focussing on 
hypothetical offences that commonly arise; 

• The Court of Appeal erred in finding that there was "no harm" in these scenarios 
when its own analysis should have led to the conclusion that there were very real 
public safety concerns; and 

• The Court of Appeal erred by not considering the availability of summary election 
by the Crown in its hypothetical offence construction. 

a. The Court of Appeal Erred in its Hypothetical Offence 

66. Under the reasonable hypothetical query in s. 12, the question is whether it is 

likely that the general application of the offence would result in the imposition of a 

grossly disproportionate sentence amounting to cruel and unusual punishment.52 As 

repeatedly noted by this Court, the difficulty lies in constructing a reasonable and 

relevant example of the offence by which to make this assessment. 53 It is clear, however, 

that a court must not use hypothetical offences which are remote, far-fetched or otherwise 

unlikely to arise. Rather, the court must focus on hypothetical offences that could 

reasonably arise. This is achieved by developing imaginable circumstances which could 

I . 54 common y anse. 

67. Where the facts of the actual case are highly representative of commonly 

imaginable instances of the offence - as they were in the cases before the Court of 

Appeal - they provide an important benchmark for what constitutes a reasonable 

hypothetical in the context of s. 95. The Court of Appeal acknowledged that for the vast 

majority of persons charged under s. 95, the three-year mandatory minimum sentence on 

Crown election by indictment was not cruel and unusual, as follows: 

52 

53 

54 

There is no doubt that the vast majority of persons charged under s. 95 fall at the 
true crime end of the spectrum. Most guns that are the subject matter of a s. 95 
charge exist entirely outside of the regulatory scheme established under the 
Firearms Act. Most people charged under s. 95 would never think of applying for 

R. v. Goltz, supra at~ 68. 
R. v. Goltz, supra at~ 38; R. v. Morrisey, supra at '\132. 
R. v. Goltz, supra at '11'\128, 69; R. v. Morrisey, supra at '\150. 
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a licence and, were they to apply, would never obtain a licence or a registration 
certificate. Furthermore, the vast majority of s. 95 charges arise in situations 
where the possession of the firearm is directly connected to criminal activity 
and/or poses some other immediate danger to other persons. 55[Emphasis added] 

68. The Attorney General for Ontario submits that the Court of Appeal was wrong to 

ignore the common instances of the s. 95 offence. Where the actual cases represent the 

common circumstances of an offence, they should be used as a benchmark for the 

reasonable hypothetical. This would have resulted in a hypothetical featuring a first-time 

unlicensed offender knowingly and voluntarily having control of a loaded or readily 

loaded handgun - the most common firearm under s. 95 offences. The hypothetical 

offender would not be engaging in any other criminal conduct beyond possession of a 

loaded handgun, but they would also have no legal defence or excuse for the possession, 

including no truly innocent purpose, such as surrendering the gun to the police. 56 On the 

Court of Appeal's analysis, the effect of the minimum penalty is a proportionate response 

to these common instances of the offence.57 This finding should have led to a 

presumption that the challenged legislation is constitutionally valid. As stated by this 

Court in Goltz, even if a relevant hypothetical can be constructed, "it is doubtful that it 

would have overcome the strong indication of validity arising from the first particularized 

step of the s. 12 analysis." 

69. The Court of Appeal ignored this caution, stating that it was "not clear" why the 

facts of a given case are representative of available reasonable hypotheticals. 58 Instead, 

the Court of Appeal formulated a broader standard justified on the basis of the nature of 

the s. 95 offence. The Court of Appeal sought to reconcile the divide between this 

Court's formulation for reasonable hypotheticals in Smith and the later refinements on 

that test in Goltz and Morrisey, and posited a differing standard test based on the nature 

of the offence. As the Court stated, "It flows from Morrisey that the broader the 

55 

56 

57 

32. 
58 

OCA Judgment, Appellants' Record, Vol. I, Tab 2, at '1!52. 
R. v. Goltz, supra at '11'1179 - 80. 
OCA Judgment, Appellants' Record, Vol. I, Tab 2, at'IJI09. R. v. Smick/e, 2012 ONCA 678 at 'II 

OCA Judgment, Appellants' Record, Vol. I, Tab 2, at'IJI30. 
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description of the offence in the provision creating the offence, the wider the range of 

reasonable hypotheticals."59 

70. With respect to the Court of Appeal, the jurisprudence from this Court does not 

support this approach. The speculative scenario used by the Court of Appeal to strike 

down the penalty under s. 95 is not an example of the legislature "casting the net too 

wide." Rather, it illustrates the difficulty in constructing a valid offence hypothetical. The 

one relied on by the Court of Appeal posited unlikely forms of conduct that are, at best, 

remotely imaginable, as opposed to likely general applications of the offence. The Court 

of Appeal constructed a hypothetical with the following three characteristics: 

• The accused is knowingly in possession of an unloaded restricted or 
prohibited firearm with useable ammunition stored nearby and readily 
accessible; 

• The accused has an authorization to possess the firearm and has registered the 
firearm, but to his or her knowledge, the authorization does not permit 
possession of the firearm at the place or in the manner in which the accused 
has possession; and, 

• The possession of the firearm is not connected to any nnlawful purpose or 
activity and the offender is not engaged in any dangerous activity with the 
firearm. 

71. The Court of Appeal provided a specific description of their hypothetical as an 

offender who has: 

... an unloaded restricted firearm safely stored in one's cottage with useable 
ammunition readily accessible in the next room, coupled with the knowledge that 
under the terms of one's license, the firearm should be kept in one's dwelling .... 60 

72. The Court found this to be a reasonable hypothetical, notwithstanding its own 

findings that: 

59 OCA Judgment, Appellants' Record, Vol. I, Tab 2, at 1J 142. It should be noted that the offence at 
issue in R. v. Morrisey, as aptly noted in the concurring opinion, also captured a broad range of conduct that 
could occur in a great variety of circumstances. Notwithstanding the broad range of the offence in question, 
this Court upheld the restrictive test set out in R. v. Goltz. 
60 Ibid. at 1J 167 
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There are no reported cases sharing the characteristics of the Court's 
hypothetical;61 

The Court's hgrothetical is far removed from the facts of any of the cases that 
were before it;6 and, 

At most, there might be a "few s. 95 cases" in which the circumstances do not 
warrant at least a three-year sentence. 63 

In the Attorney General for Ontario's submission, those "few s. 95 cases" do not 

constitute valid hypotheticals under this Court's methodology - they are potentially 

exceptional cases that might warrant a remedy if they actually arose. Not only are these 

exceptional scenarios not valid offence hypotheticals, they also rely on a speculative 

exercise of Crown discretion, since s. 95 is a hybrid offence allowing for differing 

penalties based on Crown election. An actual case would require the Crown to not 

proceed with a summary election, notwithstanding all of the mitigating factors present in 

the Court's scenario - an authorized firearm possessor, a registered firearm, "safe 

storage" falling outside the terms of the authorization. As in Goltz, this is a safeguard in 

the scheme guaranteeing that it will be exceptionally rare that a "small offender'' of the 

kind hypothesized by the Court of Appeal would ever be subjected to the mandatory 

minimum available on Crown election by indictment.64 As argued below, there is no 

basis on which to discount the availability of the Crown election to proceed summarily if 

such a case arose when constructing a reasonable hypothetical. 

b. The Court of Appeal Erred in its "No Harm" Finding 

74. The Court of Appeal found that the three-year mandatory minimum was grossly 

disproportionate because there was no harm associated with the reasonable hypothetical 

that it constructed.65 However, this finding is unwarranted, as there is significant risk of 

harm even in the remotely imaginable scenario constructed by the Court. While the 

61 

62 

63 

64 

65 

Ibid. at~ 151. 
Ibid. 
Ibid. at~ 204. 
R. v. Goltz, supra at~ 71 
OCA Judgment, Appellants' Record, Vol. I, Tab 2, at~ 165. 
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Court's analysis may superficially align with the "most innocent possible offender" 

hypothetical used in Smith, it cannot be said that a readily loaded handgun is the 

functional harm equivalent of a joint of marijuana. Certainly, it cannot be said to pose no 

real risk to the public.66 A more apt analogy might be if s. 95 mandated a three-year 

penalty for possession of any firearm, in whatever state of readiness or operation. 

However, that is not what Parliament did. It crafted an offence that was specific to the 

circumstances in which the danger to the public was increased. 

75. The extensive legislative scheme aimed at controlling the possession of a limited 

class of firearms to only those circumstances in which the firearms can be safely 

possessed cannot be dismissed in so readily a fashion. To posit a "harmless" possession 

of a restricted firearm with readily accessible ammunition is to deny the risk inherent to 

firearm possession that this Honourable Court has consistently recognized: 

[I]t is appropriate for Parliament to discourage the careless use of firearms 
generally since, as Cory J. noted in R. v. Felawka [cite omitted], a firearm 'always 
presents the ultimate threat of death to those in its presence.' 67 

76. Yet, the Court of Appeal finds that "the presence of useable ammunition stored in 

a nearby drawer. ... a totally inadequate basis upon which to move from an offence under 

ss. 92 or 93 carrying no minimum penalty to one demanding a three-year penitentiary 

term."68 The Attorney General for Ontario submits that there is no basis for this 

proposition which runs counter to this Court's consistent recognition of the higher risks 

of harm associated both with restricted and prohibited firearms and with loaded or readily 

loaded firearms. Even if it could be said that the risk of harm is relatively small in the 

particular circumstances, the magnitude of the potential harm makes the risk 

substantial. 69 

66 

67 

68 

Ibid. 
R. v. Morrisey, supra at 1]43; R. v. Felawka, supra at 1]21; R. v. Hasselwander, supra at 1]32. 
OCA Judgment, Appellants' Record, Vol. I, Tab 2, at 1]175. 

69 R. v. Elliston, 2010 ONSC 6492 at 1]1]12-15; R. v. Felawka, supra; R. v. Wiles, [2005]3 S.C.R. 
895 at1]9. 
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77. A fireann with "readily accessible ammunition" means that the firearm is readily 

and easily loaded; hence, that it poses as much of an imminent risk of hann as a loaded 

fireann. Section 95 ensures that an offender cannot avoid liability simply because the 

ammunition was technically not inside the firearm when the fireann could be easily and 

quickly loaded. In other words, s. 95 does not contemplate situations where the fireann 

with the ammunition is "safely stored". A hypothetical based on this assumption falls 

outside the intended reach of the prohibition and the mandatory minimum sentence in s. 

95. 

78. The hypothetical posits a licensing violation in that the accused has authorization 

to possess the firearm at a certain place, e.g., in his dwelling, but knowingly violates it by 

taking the fireann to a different place. This regulatory type of offence is not a reasonable 

hypothetical variant of s. 95, which does not capture mere regulatory violations. In order 

to have the firearm at a different place, the accused would have also violated the 

authorization by taking it there, for instance, by driving on a public highway with the 

loaded or readily loaded handgun. Far from being an innocuous or technical violation, 

any breach of an authorization dealing with a loaded firearm has to be seen as serious and 

creating an inherently dangerous situation. The hypothetical posited by the Court of 

Appeal is not a reasonable one in that it is fundamentally divorced from the reality that 

the vast majority of s. 95 offences pose a real and imminent risk to public safety. 

79. The final feature of the hypothetical is that the accused has no ulterior unlawful 

purpose and is not engaged in any unlawful activity beyond the possession of the firearm. 

While it is true that a further unlawful purpose or activity is not an element ofthe offence 

in s. 95, possession of a loaded or readily loaded handgun is inherently dangerous. Quite 

apart from the offender's ulterior purpose, of which there is often little evidence, the 

possession of a readily loaded handgun in itself poses a risk of harm to others. 

c. The Court of Appeal Erred in Not Considering the Availability 
ofthe Summary Election 

80. In formulating the reasonable hypothetical, the Court of Appeal erred by not 

taking into account the Crown's ability to elect to proceed summarily and thereby avoid 
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the mandatory minimum sentence on the indictable offence. Parliament has expressly 

granted the prosecutor discretion to proceed summarily in those exceptional s. 95 cases 

where the circumstances do not warrant pursuing the goals of deterrence and 

denunciation through a three-year jail term. This is an appropriate factor to take into 

account when assessing the likelihood that a general application of the offence would 

result in a grossly disproportionate sentence being imposed. 

81. In Goltz, this Court took into account a "regulatory system of penalty points and 

internal reviews" when assessing the likelihood of a "small offender" being subjected to 

the minimum penalty under scrutiny in that case. This Court found that this feature 

distinguished the legislation from that at issue in Smith.70 However, prosecutorial 

discretion was rejected by the Court of Appeal as providing no safeguard at all, as facts 

will be in dispute or unknown at the time of the Crown's election. This is a speculative 

basis on which to construct a valid hypothetical. Moreover, the circumstances of the 

offence most relevant to the Crown's election - whether the offender was licensed, 

whether the firearm was registered, whether the firearm was loaded or readily loaded, and 

the circumstances of the possession itself- will be known or easily ascertainable at the 

time the charges are laid. The Court of Appeal erred in dismissing this additional 

consideration in its construction of a valid reasonable hypothetical. 

B. Section 95(2) Does Not Violates. 7 of the Charter 

82. Section 7 of the Charter provides: 

Everyone has the right to life, liberty and security of the person and the right not 
to be deprived thereof except in accordance with the principles of fundamental 
justice. 

83. There were two s. 7 arguments raised in respect of s. 95. The first was that s. 95 

violated s. 7 of the Charter due to the Crown's ability to elect to proceed by indictment 

and trigger the three-year mandatory minimum sentence. Second, the respondent argued 

that s. 95 violated s. 7 of the Charter by creating a two-year gap between available 

70 R. v. Goltz, supra at 1[71. 
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sentences, depending on whether the Crown proceeds summarily or by indictment. The 

Court of Appeal rejected both arguments. 

84. Before addressing those specific arguments, it must be noted that the s. 7 analysis 

must not be applied in a manner that undermines the constitutional standard of gross 

disproportionality. As this Court made clear in R. v. Malmo~ Levine: 

Is there then a principle of fundamental justice embedded in s. 7 that would give 
rise to a constitutional remedy against a punishment that does not infringe s. 12? 
We do not think so. To find that gross and excessive disproportionality of 
punishment is required under s. 12 but a lesser degree of proportionality suffices 
under s. 7 would render incoherent the scheme of interconnected "legal rights" set 
out in ss. 7 to 14 of the Charter by attributing contradictory standards to ss. 12 
and 7 in relation to the same subject matter. Such a result, in our view, would be 
unacceptable.71 

85. Proportionality as a principle of fundamental justice72 can be achieved through a 

mandatory minimum if the sentence imposed reflects the fact that the mandatory 

minimum sentence acts as an "inflationary floor'' applicable to the so-called best 

offender. 73 Proportionality is not the standard, however, on which to assess the 

constitutionality of the mandatory minimum. The constitutional standard under s. 7 

remains gross disproportionality: whether the s. 7 deprivation is so extreme as to be per 

se disproportionate to any legitimate govermnent interest. 74 

86. As this Court cautioned in R. v. Lyons and R. v. Malmo~Levine, a lesser standard 

than gross disproportionality would undermine the purpose of the s. 12 test which was to 

not require punishments "perfectly suited to accommodate the moral nuances of every 

crime and every offender."75 Rather, the connection between the law's purpose and its 

71 

72 

73 

R. v. Malmo~Levine, [2003]3 S.C.R. 571 at1[1[160-161. 
R. v. Ipeelee, [2012]1 S.C.R. 433 at 1[36. 
R. v. Morrisey, supra at 1[1[49, 75-76. 
R. v. Malmo~Levine. supra at1[1[158-159; Canada (Attorney General) v. PHS Community Services 

Society. [2011]3 S.C.R. 134 at 1[133. 
75 R. v. Lyons. supra at 1[56; R. v. Malmo-Levine. supra at 1[1[158- 159. 

74 
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effects must be entirely outside the norms accepted in our free and democratic society, 

thus mandating a standard of gross disproportionality. 76 

1. A Mandatory Minimum Triggered by Crown Election Does Not 
Violate S. 7 of the Charter 

87. As this Court reiterated recently in R. v. Anderson and as the Court of Appeal 

noted in the proceedings below, the exercise of Crown discretion throughout the criminal 

process - including various elections and other decisions that impact on the availability 

of sentences - is a longstanding and essential component of the fair and efficient 

operation of the criminal justice system. Interference with that discretion "is contrary to 

our constitutional traditions" and "cannot be a principle that is considered fundamental to 

the way in which our legal system ought fairly to operate." 77 

88. Moreover, while Parliament may have provided the Crown discretion resulting in 

the limiting of sentencing options available, that does not result in the Crown dictating or 

choosing the sentence to be imposed. Parliament determines the range of sentences 

available to the trial judge who is ultimately responsible for imposing a proportionate 

sentence. If a mandatory minimum regime requires a judge to impose a grossly 

disproportionate sentence, then that sentence can be challenged, as it was in the instant 

case. 78 

2. The Two-Year Gap Does Not MakeS. 95 Arbitrary 

89. There is nothing arbitrary in Parliament's disparate sentencing regime within s. 

95. Parliament was, and is, acting on a pressing danger: the exponential rise in use and 

possession of handguns. The three-year minimum sentence will be applied in all but 

exceptional cases and the sentencing scheme reflects that. The two-year gap created in 

76 

77 

195. 
78 

195. 

Canada (Attorney General) v. Bedford, supra at~ 120. 
R. v. Anderson, supra at~~ 31 - 32; OCA Judgment, Appellants' Record, Vol. I, Tab 2, at~~ 193-

R. v. Anderson, supra atm 21 · 25; OCA Judgment, Appellants' Record, Vol. I, Tab 2, atm 193· 
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the s. 95 sentencing scheme underscores the exceptional nature of the case meriting the 

exercise of Crown discretion to proceed summarily. 

90. As a matter of law, s. 95 is an indictable offence pursuant to s. 34(1)(a) of the 

Interpretation Act until such time as the Crown elects to proceed summarily. As such, the 

practical implication for s. 95 is that only one sentence range is available to the court 

based upon the statute. The Crown's election to proceed by indictment always exposes an 

accused to an increased penalty. As observed by the Supreme Court in R. v. Solowan, "a 

sentencing court is bound by the Crown's election to determine the appropriate 

punishment within the limits established by Parliament for that mode of procedure."19 

The presence of a minimum sentence upon Crown election by indictment does not 

change the Charter analysis. 80 

91. Parliament is entitled, subject to constitutional limits, to create aggravated forms 

of existing offences with enhanced punishrnents.81 Absent abuse of process in a specific 

case, the Crown's election is a matter within its "core" duties and it is beyond the review 

of the courts82 Moreover, as this Court noted in R. v. Nasogaluak, judicial discretion is 

constrained by "the restricted availability of certain sanctions in the Code" and, in the 

absence of a declaration of unconstitutionality of a sentencing provision, "[a] judge's 

discretion does not extend so far as to override this clear statement oflegislative intent."83 

92. The valid legislative purpose of the sentencing regime under s. 95 speaks to 

Parliament's resolve to reflect the community's denunciation of conduct that is both 

inherently dangerous and one of Canada's most pressing social problems. Due to the 

serious nature of the s. 95 offence, in all but the most extraordinary cases, Parliament 

intends to restrict the discretion of sentencing judges to imposition of the three-year 

79 R. v. Solowan, [2008]3 S.C.R. 309 at~~ 15-16; R. v. Gill, 2012 ONCA 607 at~~ 47-49; R. v. 
Lyons, supra at~ 63-64. 
80 R v. Smythe, [1971] S.C.R. 680; R. v. Dudley, [2009]3 S.C.R. 570 at~ 17; R. v. Century 21 Ramos 
Realty Inc. and Ramos, [1978] 0. J. No. 178 (C.A.). 
81 R. v. Morrisey, supra at~~ 49, 75-76. 
82 R. v. Anderson, supra at~~ 44, 51. 
83 R. v. Nasogaluak, supra at~ 45. 
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minimum. This tariff is the rule, not the exception, subject to the possibility that the 

unique circumstances of an exceptional case make imposition of the minimum 

inappropriate. 

93. The two-year gap in the hybrid scheme reflects the sharp divide in sentencing as 

developed and applied by the courts. The common case of illegal possession of a loaded 

handgun warrants a three-year sentence, as fully supported by the existing sentencing 

range. The atypical case is signified by Parliament to be one in which the full range of 

sentencing options - from an absolute discharge up to and including a one-year sentence 

- is available. The discretion granted to the Crown is exercised in accordance with that 

disparate range of sentencing options. Furthermore, in an atypical case, the Crown's 

discretion is not limited to proceeding summarily, as the Crown may also exercise its 

discretion appropriately by withdrawing the charge or charging a related offence without 

a mandatory minimum. The hybrid sentencing scheme ensures that the law attains its 

objective while still respecting Charter rights. 84 The Court of Appeal explained it in this 

manner: 

84 

85 

By framing the summary proceeding option as it did, Parliament clearly sought to 
ensure that the vast majority of s. 95 offences would be prosecuted by indictment 
and would attract the certainty of a three-year minimum sentence. That certainty 
served the denunciatory and deterrence goals of the provision. By framing the 
summary proceeding option narrowly, Parliament sought to minimize the dilution 
of the denunciation/deterrence message. In my view, a limited summary 
proceeding option is entirely consistent with the purpose ofs. 95. 

I agree with the trial judge who observed, at para. 131, that by providing for a 
maximum of one year if the Crown proceeds summarily, Parliament had "severely 
restrict[ ed] the flexibility of hybrid procedures". However, in my view, that 
restriction is not arbitrary in the constitutional sense, but is instead consistent with 
the deterrence and denunciation objectives of s. 95. The more narrow the 
summary proceeding option, the stronger the deterrence/denunciation message. 85 

Canada (Attorney General) v. PHS Community Services Society, supra at 1]114. 
OCA Judgment, Appellants' Record, Vol. I, Tab 2, at1]1]200- 201. 
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PART IV: SUBMISSIONS ON COSTS 

94. The Attorney General for Ontario submits that no costs should be awarded. 

PARTY: ORDER SOUGHT 

95. It is respectfully requested that the appeal be allowed, the declaration of invalidity 

made by the Ontario Court of Appeal be set aside, and that s. 95(2)(a)(i) of the Criminal 

Code be declared consistent with the Canadian Charter of Rights and Freedoms. 

ALL OF WHICH is respectfully submitted by: 

~~ 
~ fuun Shandler Andreea Baiasu 

Counsel, Attorney General for Ontario Counsel, Attorney General for Ontario 

DATED at Toronto, this Z:,-t)ay of August, 2014 
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PART VII: STATUTES AND REGULATIONS 

Criminal Code, R S 1985, c C-46 

84 (I) In this Part, 

"prohibited firearm" means 
(a) a handgun that 

(i) has a barrel equal to or less than 105 
mm in length, or 
(ii) is designed or adapted to discharge a 
25 or 32 calibre cartridge, 

but does not include any such handgun that is 
prescribed, where the handgun is for use in 
international sporting competitions governed by 
the rules of the International Shooting Union, 

(b) a firearm that is adapted from a rifle or 
shotgun, whether by sawing, cutting or any 
other alteration, and that, as so adapted, 

(i) is less than 660 mm in length, or 
(ii) is 660 mm or greater in length and has 
a barrel less than 457 mm in length, 

(c) an automatic firearm, whether or not it has 
been altered to discharge only one projectile 
with one pressure of the trigger, or 
(d) any firearm that is prescribed to be a 
prohibited firearm; 

"restricted firearm" means 
(a) a handgun that is not a prohibited 
firearm, 
(b) a firearm that 

(i) is not a prohibited firearm, 
(ii) has a barrel less than 470 mm in 
length, and 

(iii) is capable of discharging centre-fire 
ammunition in a semi-automatic manner, 
(c) a firearm that is designed or adapted to 
be fired when reduced to a length ofless 
than 660 mm by folding, telescoping or 
otherwise, or 
(d) a firearm of any other kind that is 
prescribed to be a restricted firearm; 

95 (I) Subject to subsection (3), every person 
commits an offence who, in any place, possesses 
a loaded prohibited firearm or restricted firearm, 
or an unloaded prohibited firearm or restricted 
firearm together with readily accessible 

84 (I) Les definitions qui sui vent s' appliquent a Ia 
presente partie. 

arme a feu prohibee 
a) Anne de poing pourvue d'un canon dont Ia 
longueur ne depasse pas I 05 mm ou conyue 
ou adaptee pour tirer des cartouches de 
calibre 25 ou 32, sauf celle designee par 
reglement pour utilisation dans les 
competitions sportives internationales regies 
par les regles de I 'Union internationale de tir; 
b) anne a feu sciee, coupee ou modifiee de 
fayon que Ia longueur du canon soit inferieure 
a 457 mm ou de fayon que Ia longueur totale 
de l'arme soit inferieure a 660 mm; 
c) arme automatique, qu'elle ait ete ou non 
modifiee pour ne tirer qu 'un seul projectile a 
chaque pression de Ia detente; 
d) anne a feu designee comme telle par 
reglement. 

arme a feu a autorisation restreinte 
a) Toute anne de poing qui n'est pas une 
arme a feu prohibee; 
b) toute arme a feu - qui n' est pas une arme 
a feu prohibee - pourvue d 'un canon de 
moins de 4 70 mm de longueur qui peut tirer 
des munitions a percussion centrale d'une 
maniere semi-automatique; 
c) toute arme a feu conyue ou adaptee pour 
tirer lorsqu'elle est reduite a une longueur de 
moins de 660 mm par repliement, 
emboltement ou autrement; 
d) toute arme a feu designee comme telle par 
reglement. 

95 (I) Sous reserve du paragraphe (3), commet 
une infraction quiconque a en sa possession dans 
un lieu quelconque soit une anne a feu prohibee 
ou une anne a feu a autorisation restreinte 
chargees, soit une telle anne non chargee avec des 
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ammunition that is capable of being discharged in 
the firearm, without being the holder of 

munitions facilement accessibles qui peuvent etre 
utilisees avec celle-ci, sans etre titulaire a Ia fois : 

(a) an authorization or a licence under which 
the person may possess the firearm in that 
place; and 

(b) the registration certificate for the firearm. 

(2) Every person who commits an offence 
under subsection (I) 

a) d'une autorisation ou d'un permis qui l'y 
autorise dans ce lieu; 

b) du certificat d'enregistrement de l'arme. 

(2) Quiconque commet !'infraction prevue au 
paragraphe (I) est coupable : 

(a) is guilty of an indictable offence and liable 
to imprisonment for a term not exceeding I 0 
years and to a minimum punishment of 
imprisonment for a term of 

a) soil d'un acte criminel passible d'un 
emprisonnement maximal de dix ans, Ia peine 
minimale etant : 

• (i) in the case of a first offence, three 
years, and 

• (ii) in the case of a second or subsequent 
offence, five years; or 

(b) is guilty of an offence punishable on 
summary conviction and liable to 
imprisonment for a term not exceeding one 
year. 

(3) Subsection(!) does not apply to a person 
who is using the firearm under the direct and 
immediate supervision of another person who is 
lawfully entitled to possess it and is using the 
firearm in a manner in which that other person 
may lawfully use it. 

• (i) de trois ans, dans le cas d'une 
premiere infraction, 

• (ii) de cinq ans, en cas de recidive; 

b) so it d'une infraction punissable, sur 
declaration de culpabilite par procedure 
sommaire, d'un emprisonnement maximal de 
unan. 

(3) Le paragraphe (I) ne s'applique pas a 
quiconque utilise une arme a feu sous Ia 
surveillance directe d'une personne qui en a Ia 
possession legale, de Ia manii:re don! celle-ci peut 
legalement s'en servir. 

Canadian Charter of Ri~hts and Freedoms, Bein2 Part I of the Constitution Act, 1982 

1. The Canadian Charter of Rights and 1. La Charte canadienne des droits et 
Freedoms guarantees the rights and freedoms libertes garantit les droits et libertes qui y son! 
set out in it subject only to such reasonable enonces. Tis ne peuvent etre restreints que par 
limits prescribed by law as can be une ri:gle de droit, dans des limites qui soient 
demonstrably justified in a free and democratic raisonnables et don! Ia justification puisse se 
society. demontrer dans Ie cadre d'une societe libre et 

democratique. 

7. Everyone has the right to life, liberty 7. Chacun a droit a Ia vie, a Ia Iiberte et a 
and security of the person and the right not to Ia securite de sa personne; il ne peut etre porte 
be deprived thereof except in accordance with atteinte a ce droit qu'en conformite avec Ies 
the principles of fundamental justice. principes de justice fondamentale. 



12. Everyone has the right not to be 
subjected to any cruel and unusual treatment or 
punishment. 

Firearms Act, S.C. 1995, c. 39, as am. 

5 (I) A person is not eligible to hold a licence 
if it is desirable, in the interests of the safety of 
that or any other person, that the person not 
possess a firearm, a cross-bow, a prohibited 
weapon, a restricted weapon, a prohibited 
device, ammunition or prohibited ammunition. 

(2) In determining whether a person is 
eligible to hold a licence under subsection (I), 
a chief firearms officer or, on a reference under 
section 74, a provincial court judge shall have 
regard to whether the person, within the 
previous five years, 

(a) has been convicted or discharged under 
section 730 of the Criminal Code of 

• (i) an offence in the commission of 
which violence against another person 
was used, threatened or attempted, 

• (ii) an offence under this Act or Part III 
of the Criminal Code, 

• (iii) an offence under section 264 of the 
Criminal Code (criminal harassment), 
or 

• (iv) an offence relating to the 
contravention of subsection 5(1) or (2), 
6(1) or (2) or 7(1) of the Controlled 
Drugs and Substances Act; 

(b) has been treated for a mental illness, 
whether in a hospital, mental institute, 
psychiatric clinic or otherwise and whether 
or not the person was confined to such a 
hospital, institute or clinic, that was 
associated with violence or threatened or 
attempted violence on the part of the 
person against any person; or 

(c) has a history of behaviour that includes 
violence or threatened or attempted 
violence on the part of the person against 
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12. Chacun a droit a Ia protection contre 
tous traitements ou peines cruels et inusites. 

5 (I) Le permis ne peut etre de livre lorsqu'il est 
souhaitab!e, pour sa securite ou celle d'autrui, 
que le dernandeur n 'ait pas en sa possession 
une arme a feu, une arbalete, une arme 
prohib€e, une arme a autorisation restreinte, un 
dispositif prohibe, des munitions ou des 
munitions prohibees. 

(2) Pour I' application du paragraphe (I), le 
contr6leur des annes a feu ou, dans le cas d'un 
renvoi prevu a !'article 74, le juge de Ia cour 
provinciale tient compte, pour les cinq ans 
precedant Ia date de Ia demande, des elements 
suivants: 

a) le demandeur a ete declare coupable ou 
absous en application de !'article 730 du 
Code criminel d'une des infractions 
suivantes : 

• (i) une infraction commise avec usage, 
tentative ou menace de violence contre 
autrui, 

• (ii) une infraction a Ia presente loi ou a 
Ia partie III du Code criminel, 

• (iii) une infraction a !'article 264 du 
Code criminel (harci:lement criminel), 

• (iv) une infraction relative a Ia 
contravention des paragraphes 5(1) ou 
(2), 6(1) ou (2) ou 7(1) de Ia Loi 
reglementant certaines drogues et 
autres substances; 

b) qu'il ait ete interne ou non, il a ete traite, 
notamment dans un h6pital, un institut pour 
rnalades mentaux ou une clinique 
psychiatrique, pour une maladie men tale 
caracterisee par Ia menace, Ia tentative ou 
!'usage de violence contre lui-meme ou 
autrui; 

c) I 'historique de son comportement atteste 
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any person. Ia menace, Ia tentative ou I 'usage de 

(3) Notwithstanding subsection (2), in 
violence contre lui-meme ou autrui. 

determining whether a non-resident who is (3) Par derogation au paragraphe (2), pour 
eighteen years old or older and by or on behalf !'application du paragraphe (I) au non-resident 
of whom an application is made for a sixty-day age d'au moins dix-huit ans ayant depose- ou 
licence authorizing the non-resident to possess fait deposer- une demande de permis de 
firearms that are neither prohibited firearms nor possession, pour une periode de soixante jours, 
restricted firearms is eligible to hold a licence d'une arme a feu qui n'est pas une arme it feu 
under subsection (I), a chief firearms officer prohibee ni une arme a feu it autorisation 
or, on a reference under section 74, a provincial restreinte, le controleur des armes it feu ou, 
court judge may but need not have regard to the dans le cas d 'un renvoi prevu it I' article 7 4, le 
criteria described in subsection (2). juge de Ia cour provinciale peut tenir compte 

des criteres prevus au paragraphe (2), sans 
toutefois y etre oblige. 

6 (I) A person is eligible to hold a licence only 6 (I) Le permis ne peut etre delivre lorsqu'une 
if the person is not prohibited by a prohibition ordonnance d 'interdiction interdit au 
order from possessing any firearm, cross-bow, demandeur Ia possession d 'une arme a feu, 
prohibited weapon, restricted weapon, d'une arbalete, d'une arme prohibee, d'une 
prohibited device or prohibited ammunition. arme a autorisation restreinte, d'un dispositif 

(2) Subsection (I) is subject to any order 
prohibe ou de munitions prohibees. 

made under section 113 of the Criminal Code (2) Le paragraphe (I) s'applique compte 
(lifting of prohibition order for sustenance or tenu des ordonnances rendues sous le regime 
employment). de !'article 113 du Code criminel (levee de 

!'interdiction). 

7 (I) An individual is eligible to hold a 7 (I) La delivrance d'un permis it un particulier 
licence only if the individual est subordonnee it Ia reussite d'un des cours ou 

(a) successfully completes the Canadian examens suivants : 
Firearms Safety Course, as given by an a) le Cours canadien de securite dans le 
instructor who is designated by a chief maniement des armes a feu, controle par 
firearms officer, and passes the tests, as l'examen y afferent, dont est charge un 
administered by an instructor who is instructeur designe par le contr61eur des 
designated by a chief firearms officer, armes a feu; 
that form part of that Course; b) sauf dans le cas d'un particulier age de 
(b) except in the case of an individual moins de dix-huit ans, l'examen de controle 
who is less than eighteen years old, de ce cours que lui fait passer un instructeur 
passes the tests, as administered by an designe par le controleur des armes it feu; 
instructor who is designated by a chief c) avant le ler janvier 1995, un cours agree 
firearms officer, that form part of that - au cours de Ia periode commen9ant le 
Course; ler janvier 1993 et se terminant le 31 
(c) successfully completed, before decembre 1994- par le procureur general 
January 1, 1995, a course that the attorney de Ia province ou il a eu lieu pour 
general of the province in which the !'application de !'article 106 de Ia loi 
course was given had, during the period anterieure; 
beginning on January I, 1993 and ending d) avant le ler janvier 1995, un examen 
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on December 31, 1994, approved for the agree - au cours de Ia penode 
purposes of section I 06 of the former commen9ant le ler janvier 1993 et se 
Act; or terminant le 31 decembre 1994 - par le 
(d) passed, before January I, 1995, a test procureur general de Ia province ou il a eu 
that the attorney general of the province lieu pour !'application de !'article 106 de Ia 
in which the test was administered had, loi anterieure. 
during the period beginning on January I, 
1993 and ending on December 31, 1994, (2) La de!ivrance d'un permis de possession 
approved for the purposes of section I 06 d'une arme a feu prohibee ou d'une arme a feu 
of the former Act. a autorisation restreinte a un particulier est 

subordonnee a Ia reussite : 
(2) An individual is eligible to hold a licence a) soil d'un cours sur Ia securite des armes a 
authorizing the individual to possess feu a autorisation restreinte, agree par le 
prohibited firearms or restricted firearms only ministre federal et contr6le par un examen, 
if the individual dont est charge un instructeur designe par le 

(a) successfully completes a restricted contr6leur des armes a feu; 
firearms safety course that is approved by b) soil d 'un examen sur Ia securite des 
the federal Minister, as given by an armes a feu a autorisation restreinte, agree 
instructor who is designated by a chief par le ministre federal, que lui fait passer un 
firearms officer, and passes any tests, as instructeur designe par le contr6leur des 
administered by an instructor who is armes a feu. 
designated by a chief firearms officer, 
that form part of that course; or 
(b) passes a restricted firearms safety test, 
as administered by an instructor who is 
designated by a chief firearms officer, 
that is approved by the federal Minister. 

12 (I) An individual who is otherwise eligible 12 (I) Le particulier admissible au permis ne 
to hold a licence is not eligible to hold a licence peut devenir titulaire d 'un permis de possession 
authorizing the individual to possess prohibited d'armes a feu prohibees qu'aux conditions 
firearms except as provided in this section. enoncees au present article. 
(2) An individual is eligible to hold a licence (2) Est admissible au permis autorisant Ia 
authorizing the individual to possess automatic possession des armes automatiques qui etaient, 
firearms that, on the commencement day, were a Ia date de reference, enregistrees comme 
registered as restricted weapons under the armes a autorisation restreinte so us le regime 
former Act if the individual de Ia loi anterieure le particulier qui : 

(a) on January I, 1978 possessed one or a) le ler janvier 1978, en possedait une ou 
more automatic firearms; plusieurs; 
(b) on the commencement day held a b) etait, a Ia date de reference, titulaire d'un 
registration certificate under the former Act certificat d'enregistrement prevu par Ia loi 
for one or more automatic firearms; and anterieure pour de telles armes; 
(c) beginning on the commencement day c) a compter de Ia date de reference, a ete 
was continuously the holder of a sans interruption titulaire d'un certificat 
registration certificate for one or more d'enregistrement pour de telles armes. 
automatic firearms. 

(3) An individual is eligible to hold a licence (3) Est admissible au permis autorisant Ia 
authorizing the individual to possess automatic possession des armes automatiques -
firearms that have been altered to discharge modifiees pour ne tirer qu'un seul projectile a 
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only one projectile during one pressure of the 
trigger and that, on the commencement day, 
were registered as restricted weapons under the 
former Act if the individual 

(a) on August I, 1992 possessed one or 
more automatic firearms 

(i) that had been so altered, and 
(ii) for which on October I, 1992 a 
registration certificate under the former 
Act had been issued or applied for; 

(b) on the commencement day held a 
registration certificate under the former Act 
for one or more automatic firearms that had 
been so altered; and 
(c) beginning on the commencement day 
was continuously the holder of a 
registration certificate for one or more 
automatic firearms that have been so 
altered. 

( 4) An individual is eligible to hold a licence 
authorizing the individual to possess firearms 
that were declared to be prohibited weapons 
under the former Act by the Prohibited 
Weapons Order, No. 12, made by Order in 
Council P.C. 1992-1690 of July 23, 1992 and 
registered as SOR/92-471 and that, on October 
I, 1992, either were registered as restricted 
weapons under the former Act or were the 
subject of an application for a registration 
certificate under the former Act if the 
individual 

(a) before July 27, 1992 possessed one or 
more firearms that were so declared; 
(b) on the commencement day held a 
registration certificate under the former Act 
for one or more firearms that were so 
declared; and 
(c) beginning on the commencement day 
was continuously the holder of a 
registration certificate for one or more 
firearms that were so declared. 

( 5) An individual is eligible to hold a licence 
authorizing the individual to possess firearms 
that were declared to be prohibited weapons 
under the former Act by the Prohibited 
Weapons Order, No. 13, made by Order in 
Council P.C. 1994-1974 ofNovember 29, 1994 
and registered as SOR/94-741 and that, on 
January I, 1995, either were registered as 
restricted weapons under the former Act or 
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chaque pression de Ia detente qui etaient, a Ia 
date de reference, enregistrees comme des 
armes a autorisation restreinte SOliS ]e regime 
de Ia loi anterieure - le particulier qui : 

a) le ler aofit 1992, en possedait une ou 
plusieurs pour lesquelles il etait, au I er 
octobre 1992, titulaire ou demandeur d 'un 
certificat d' enregistrement prevu par Ia loi 
ant6rieure; 
b) etait, a Ia date de reference, titulaire d'un 
certificat d 'enregistrement prevu par Ia loi 
anterieure pour de telles armes; 
c) a compter de Ia date de reference, a ete 
sans interruption titulaire d 'un certificat 
d 'enregistrement pour de telles armes. 

(4) Est admissible au permis autorisant Ia 
possession d'armes a feu- declarees armes 
prohibees sous le regime de Ia loi anterieure 
par le Deere! no 12 sur les armes prohibees, 
pris par le deere! C.P. !992-1690 du 23 juillet 
1992 portant le numero d'enregistrement 
DORS/92-471 -le particulier qui : 

a) avant le 27 juillet 1992, en possedait une 
ou plusieurs qui, au ler octobre 1992, etaient 
enregistrees comme des armes a autorisation 
restreinte sous le regime de Ia loi anterieure 
ou faisaient !'objet d'une demande de 
certificat d'enregistrement sous le regime de 
cette loi; 
b) etait, a Ia date de reference, titulaire d'un 
certificat d' enregistrement prevu par Ia loi 
anterieure pour de telles armes; 
c) a compter de Ia date de reference, a ete 
sans interruption titulaire d 'un certificat 
d'enregistrement pour de telles armes. 

(5) Est admissible au permis autorisant Ia 
possession d'armes a feu- declarees armes 
prohibees SOliS le regime de Ia loi anterieure 
par le Deere! sur les armes prohibees (no 13), 
pris par le deere! C.P. 1994-197 4 du 29 
novembre 1994 portant le numero 
d'enregistrement DORS/94-741 -le 
particulier qui : 

a) avant le ler janvier 1995, en possedait une 
ou plusieurs qui, au ler janvier 1995, etaient 
enregistrees comme des armes a autorisation 
restreinte sous le regime de Ia loi anterieure 
ou faisaient I' objet d 'une demande de 
certificat d 'enregistrement sous le regime de 



were the subject of an application for a 
registration certificate under the former Act if 
the individual 

(a) before January I, 1995 possessed one or 
more firearms that were so declared; 
(b) on the commencement day held a 
registration certificate under the former Act 
for one or more firearms that were so 
declared; and 
(c) beginning on the commencement day 
was continuously the holder of a 
registration certificate for one or more 
firearms that were so declared. 

( 6) A particular individual is eligible to hold a 
licence authorizing that particular individual to 
possess a handgun referred to in subsection 
(6.1) if 

(a) on December I, 1998 the particular 
individual 

(i) held a registration certificate under 
the former Act for that kind of 
handgun, or 
(ii) had applied for a registration 
certificate that was subsequently issued 
for that kind of handgun; and 

(b) beginning on December I, 1998 the 
particular individual was continuously the 
holder of a registration certificate for that 
kind of handgun. 

( 6.1) Subsection ( 6) applies in respect of a 
handgun 

(a) that has a barrel equal to or less than 
I 05 mm in length or that is designed or 
adapted to discharge a 25 or 32 calibre 
cartridge; and 
(b) in respect of which 

(i) on December I, 1998 a registration 
certificate had been issued to an 
individual under the former Act, 
(ii) on December I, 1998 a registration 
certificate had been applied for by an 
individual under the former Act, if the 
certificate was subsequently issued to 
the individual, or 
(iii) a record was sent before December 
I, 1998 to the Commissioner of the 
Royal Canadian Mounted Police and 
received by that officer before, on or 
after that date. 

(7) A particular individual is eligible to hold a 
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cette loi; 
b) etait, a Ia date de reference, titulaire d'un 
certificat d'enregistrement prevu par Ia loi 
anterieure pour de telles annes; 
c) a compter de Ia date de reference, a ete · 
sans interruption titulaire d 'un certificat 
d' enregistrement pour de telles annes. 

( 6) Est admissible au permis autorisant Ia 
possession d'une arme de poing visee au 
paragraphe ( 6.1 ), le particulier qui : 

a) le ler decembre 1998, etait: 
(i) soil titulaire d'un certificat 
d' enregistrement- prevu par Ia loi 
anterieure -pour une telle arme, 
(ii) soil demandeur d'un certificat 
d'enregistrement, qui a ete delivre par Ia 
suite, pour une telle arme; 

b) it compter de cette date, a ete sans 
interruption titulaire d 'tin certificat 
d' enregistrement pour une telle arme. 
Note marginale :Droits acquis : annes de 
poing, ler decembre 1998 

(6.1) Le paragraphe (6) s'applique a toute arme 
de poing: 

a) qui est pourvue d'un canon don! Ia 
longueur ne depasse pas I 05 mm, ou con9ue 
ou adaptee pour tirer des cartouches de 
calibre 25 ou 32; 
b) pour laquelle par ailleurs, selon le cas : 

(i) le ler decembre 1998, un certificat 
d' enregistrement avail ete delivre a un 
particulier en vertu de Ia loi anterieure, 
(ii) le ler decembre 1998, une demande 
de certificat d'enregistrement avail ete 
presentee, en vertu de Ia loi anterieure, 
par un particulier et un certificat lui avail 
ete delivre par Ia suite, 
(iii) une copie d'un registre a ete 
envoyee, avant le 1er decembre 1998, au 
commissaire de Ia Gendarmerie royale 
du Canada et re9ue par lui avant, apres 
ou it cette date. 

(7) Est admissible au permis autorisant Ia 
possession d'une arme de poing visee au 
paragraphe ( 6.1) et fabriquee avant 1946, le 
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licence authorizing the particular individual to particulier qui est l'epoux ou le conjoint de fait, 
possess a particular handgun referred to in le frere, Ia soeur, I' enfant ou le petit -enfant 
subsection ( 6.1) that was manufactured before d'un particulier qui etait admissible en vertu du 
1946 if the particular individual is the spouse present paragraphe ou du paragraphe (6) au 
or common-law partner or a brother, sister, permis autorisant Ia possession de l'arme de 
child or grandchild of an individual who was poing en question. 
eligible under this subsection or subsection (6) 
to hold a licence authorizing the individual to (8) Est admissible au permis autorisant Ia 
possess the particular handgun. possession d' armes a feu, dans les situations 
(8) An individual is, in the prescribed prevues par reglement, qui sont declarees 
circumstances, eligible to hold a licence prohibees en vertu d'une disposition des 
authorizing the individual to possess firearms reglements d'application de !'article 117.15 du 
prescribed by a provision of regulations made Code criminel, le particulier qui : 
by the Governor in Council under section a) en possedait une ou plusieurs a !'entree en 
117.15 of the Criminal Code to be prohibited vigueur de Ia disposition; 
firearms if the individual b) a compter de I 'entree en vigueur de Ia 
(a) on the day on which the provision comes disposition, a ete sans interruption titulaire 
into force possesses one or more of those d' un certificat d' emegistrement pour de 
firearms; and telles armes ou, dans le cas ou il etait 
(b) beginning on demandeur d'un certificat d'enregistrement 
(i) the day on which that provision comes into d'une telle arme a cette date, a compter de Ia 
force, or date de delivrance du certificat. 
(ii) in the case of an individual who on that day 
did not hold but had applied for a registration 
certificate for one or more of those firearms, 
the day on which the registration certificate 
was issued 
was continuously the holder of a registration 
certificate for one or more of those firearms. 

17 Subject to sections 19 and 20, a prohibited 17 Sous reserve des articles 19 et 20, une arme 
firearm or restricted firearm, the holder of the a feu prohibee ou une arme a feu a autorisation 
registration certificate for which is an restreinte emegistree au nom d'un particulier 
individual, may be possessed only at the ne peut etre gardee que dans Ia maison 
dwelling-house of the individual, as recorded in d'habitation notee au Registre canadien des 
the Canadian Firearms Registry, or at a place armes a feu ou en tout lieu autorise par le 
authorized by a chief firearms officer. contr6leur des armes a feu. 

19 (I) An individual who holds a licence 19 (I) Le particulier titulaire d'un permis de 
authorizing the individual to possess prohibited possession d'armes a feu prohibees ou d'armes 
firearms or restricted firearms may be a feu a autorisation restreinte peut etre autorise 
authorized to transport a particular prohibited a en transporter une en particulier entre des 
firearm or restricted firearm between two or lieux precis pour toute raison val able, 
more specified places for any good and notarnrnent : 
sufficient reason, including, without restricting a) pour le tir a Ia cible, Ia participation a une 
the generality of the foregoing, competition de tir ou I 'usage a des 

(a) for use in target practice, or a target conditions precisees ou sous les auspices 
shooting competition, under specified d'un club de tir ou d'un champ de tir agree 
conditions or under the auspices of a conformement a !'article 29; 
shooting club or shooting range that is a.!) pour offrir un entrainement au 
approved under section 29; maniement des armes a feu dans le cadre 



(a. I) to provide instructions in the use of 
firearms as part of a restricted firearms 
safety course that is approved by the 
federal Minister; or 
(b) if the individual 

(i) changes residence, 
(ii) wishes to transport the firearm to a 
peace officer, firearms officer or chief 
firearms officer for registration or 
disposal in accordance with this Act or 
Part III of the Criminal Code, 
(iii) wishes to transport the firearm for 
repair, storage, sale, exportation or 
appraisal, or 
(iv) wishes to transport the firearm to a 
gun show. 

(2) Notwithstanding subsection (I), an 
individual may not be authorized to transport a 
prohibited firearm, other than a handgun 
referred to in subsection 12( 6.1 ), under that 
subsection, except for the purposes referred to 
in paragraph (I )Cb ). 

20 An individual who holds a licence 
authorizing the individual to possess restricted 
firearms or handguns referred to in subsection 
12(6.1) (pre-December I, 1998 handguns) may 
be authorized to possess a particular restricted 
firearm or handgun at a place other than the 
place at which it is authorized to be possessed 
if the individual needs the particular restricted 
firearm or handgun 

(a) to protect the life of that individual or of 
other individuals; or 
(b) for use in connection with his or her 
lawful profession or occupation. 

25 A person may transfer ammunition that is 
not prohibited ammunition to an individual 
only if the individual 

(a) until January I, 2001, holds a licence 
authorizing him or her to possess firearms 
or a prescribed document; or 

(b) after January I, 2001, holds a licence 
authorizing him or her to possess firearms. 

28 A chief firearms officer may approve the 
transfer to an individual of a restricted firearm 
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d'un cours sur Ia securite des annes a feu a 
autorisation restreinte agree par le ministre 
federal; 
b) s'il: 

(i) change de residence, 
(ii) desire Ia presenter a !'agent de Ia 
paix, au prepose aux annes a feu ou au 
contr6leur des annes a feu pour 
enregistrement ou disposition en 
confonnite avec Ia presente loi ou Ia 
partie III du Code criminel, 
(iii) desire Ia transporter aux fins de 
reparation, d'entreposage, de vente, 
d'exportation ou d'evaluation, 
(iv) desire l'apporter a une exposition 
d'annes a feu. 

(2) II ne peut toutefois etre autorise a 
transporter une anne a feu pro hi bee- autre 
qu 'une anne de poing vi see au paragraphe 
12( 6.1) - entre des lieux precis que pour les 
raisons visees a l'alinea (!)b). 

20 Le particulier titulaire d'un permis de 
possession d'annes a feu a autorisation 
restreinte ou d'annes de poing visees au 
paragraphe 12(6.1) (annes de poing: ler 
decembre 1998) peut etre autorise a en 
posseder une en particulier en un lieu autre que 
celui ou il est permis de Ia posseder, s'il en a 
besoin pour proteger sa vie ou celle d'autrui ou 
pour usage dans le cadre de son activite 
professionnelle legale. 

25 La cession de munitions non prohibees a un 
particulier n'est pennise : 

a)jusqu'au l"janvier2001, que s'il est 
titulaire d'un pennis l'autorisant a posseder 
une anne a feu ou d'un document 
reglementaire; 

b) apri:s leI" janvier 2001, que s'il est 
titulaire d'un permis I 'autorisant a posseder 
une anne a feu. 

28 Le contr6leur des annes a feu ne peut 
autoriser Ia cession a un particulier d'une anne 



or a handgun referred to in subsection 12( 6.1) 
(pre-December I, 1998 handguns) only if the 
chief firearms officer is satisfied 

(a) that the individual needs the restricted 
firearm or handgun 

(i) to protect the life of that individual 
or of other individuals, or 
(ii) for use in connection with his or her 
lawful profession or occupation; or 

(b) that the purpose for which the 
individual wishes to acquire the restricted 
firearm or handgun is 

(i) for use in target practice, or a target 
shooting competition, under conditions 
specified in an authorization to 
transport or under the auspices of a 
shooting club or shooting range that is 
approved under section 29, or 
(ii) to form part of a gun collection of 
the individual, in the case of an 
individual who satisfies the criteria 
described in section 30. 

68 A chief firearms officer shall refuse to issue 
a licence if the applicant is not eligible to hold 
one and may refuse to issue an authorization to 
carry or authorization to transport for any good 
and sufficient reason. 

70 (I) A chief firearms officer may revoke a 
licence, an authorization to carry or an 
authorization to transport for any good and 
sufficient reason including, without limiting the 
generality of the foregoing, 

(a) where the holder of the licence or 
authorization 

(i) is no longer or never was eligible to 
hold the licence or authorization, 

(ii) contravenes any condition attached 
to the licence or authorization, or 

(iii) has been convicted or discharged 
under section 730 of the Criminal 
Code of an offence referred to in 
paragraph 5(2)(a); or 

(b) where, in the case of a business, a 
person who stands in a prescribed 
relationship to the business has been 
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a feu a autorisation restreinte ou d'une arme de 
poing visee au paragraphe 12(6.1) (armes de 
poing: ler decembre 1998) que s'il est 
convaincu que : 

a) celui-ci en a besoin pour: 
(i) proteger sa vie ou celle d'autrui, 
(ii) usage dans le cadre de son activite 
professionnelle legale; 

b) celui-ci desire l'acquerir pour l'une ou 
!'autre des fins suivantes: 

(i) tir a Ia cible, participation a une 
competition de tir ou usage conforme a 
une autorisation de transport ou sous les 
auspices d'un club de tir ou d'un champ 
de tir agree conformement a I 'article 29, 
(ii) collection d 'armes a feu par le 
particulier, lorsque les conditions 
enoncees a !'article 30 sont remplies. 

68 Le contro!eur des armes a feu ne delivre pas 
de permis au demandeur qui ne repond pas aux 
criteres d'admissibilite et peut refuser Ia 
delivrance des autorisations de port ou de 
transport pour toute raison valable. 

70 (I) Le controleur des armes a feu peut 
revoquer un permis ou une autorisation de port 
ou de transport pour toute raison valable, 
notamment parce que : 

a) le titulaire soit ne peut plus ou n'a 
jamais pu etre titulaire du permis ou de 
l'autorisation, soit enfreint une condition 
du perrnis ou de I' autorisation, soit encore 
a ete declare coupable ou absous en 
application de !'article 730 du Code 
criminel d'une infraction visee a l'alinea 
5(2)a); 

b) dans le cas d'une entreprise, une 
personne liee de maniere reglementaire a 
celle-ci a ete declaree coupable ou absoute 
en application de !'article 730 du Code 
criminel d 'une telle infraction. 

(2) Le directeur peut revoquer les 
autorisations d'exportation ou d'importation 



convicted or discharged under section 730 
of the Criminal Code of any such offence. 

(2) The Registrar may revoke an 
authorization to export or authorization to 
import for any good and sufficient reason. 
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pour toute raison valable. 

Storage, Display, Transportation and Handling of Firearms by Individuals Regulations 
(Storage Regulations) (SOR/98-209) 

6 An individual may store a restricted firearm 6 Le particulier ne peut entreposer une arme a 
only if feu a autorisation restreinte que si les 

(a) it is unloaded; 
conditions suivantes sont respectees : 

(b) it is 
a) elle est non chargee; 

(i) rendered inoperable by means of a 
b) elle est, selon le cas : 

secure locking device and stored in a (i) rendue inoperante par un dispositif 
container, receptacle or room that is de verrouillage securitaire et 
kept securely locked and that is entreposee dans un contenant, un 
constructed so that it cannot readily be compartiment ou une piece qui sont 
broken open or into, or gardes bien verrouilles et qui sont 

(ii) stored in a vault, safe or room that 
construits de fayon qu'on ne peut les 
forcer facilement, 

has been specifically constructed or 
modified for the secure storage of (ii) entreposee dans une chambre forte, 
restricted firearms and that is kept un coffre-fort ou une piece qui ont ete 
securely locked; and construits ou modifies expressement 

(c) it is not readily accessible to 
pour l'entreposage securitaire des 
armes a feu a autorisation restreinte et 

ammunition, unless the ammunition is qui sont gardes bien verrouilles; 
stored, together with or separately from the 
firearm, in c) elle ne se trouve pas a proximite de 

(i) a container or receptacle that is kept 
munitions, a moins que celles-ci ne soient 
entreposees, avec ou sans l'arme a feu : 

securely locked and that is constructed 
so that it cannot readily be broken open (i) soit dans un contenant ou un 
or into, or compartiment qui sont gardes bien 

(ii) a vault, safe or room that has been 
verrouilles et qui sont construits de 
fayon qu'on ne peut les forcer 

specifically constructed or modified for facilement, 
the secure storage of restricted firearms 
and that is kept securely locked. (ii) soit dans une chambre forte, un 

coffre-fort ou une piece qui ont ete 
construits ou modifies expressement 
pour l'entreposage securitaire des 
armes a feu a autorisation restreinte et 
qui sont gardes bien verrouilles. 

7 An individual may store a prohibited firearm 7 Le particulier ne peut entreposer une arme a 
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only if feu prohibee que si les conditions suivantes 

(a) it is unloaded; 
son! respectees : 

(b) it is 
a) elle est non chargee; 

(i) rendered inoperable by means of a 
b) elle est, selon le cas : 

secure locking device and stored in a (i) rendue inoperante par un dispositif 
container, receptacle or room that is de verrouillage securitaire et 
kept securely locked and that is entreposee dans un contenant, un 
constructed so that it cannot readily be compartiment ou une piece qui son! 
broken open or into, and, if the gardes bien verrouilles et qui son! 
prohibited firearm is an automatic construits de fa9on qu'on ne peut les 
firearm that has a removable bolt or forcer facilement et, s'il s'agit d'une 
bolt-carrier, the bolt or bolt-carrier is arme automatique don! le verrou ou Ia 
removed and stored in a room that is glissiere peut etre enleve, le verrou ou 
different from the room in which the Ia glissiere est enleve et entrepose dans 
automatic firearm is stored, that is kept une piece- distincte de celle ou 
securely locked and that is constructed l'arme est entreposee- qui est gardee 
so that it cannot readily be broken open bien verrouillee et est construite de 
or into, or fa9on qu'on ne peut Ia forcer 

(ii) stored in a vault, safe or room that 
facilement, 

has been specifically constructed or (ii) entreposee dans une chambre forte, 
modified for the secure storage of un coffre-fort ou une piece qui ont ete 
prohibited firearms and that is kept construits ou modifies expressement 
securely locked; and pour l'entreposage securitaire des 

(c) it is not readily accessible to 
armes it feu prohibees et qui sont 
gardes bien verrouilles; 

ammunition, unless the ammunition is 
stored, together with or separately from the c) elle ne se trouve pas it proximite de 
firearm, in munitions, it moins que celles-ci ne 

(i) a container or receptacle that is kept 
soient entreposees, avec ou sans l'arme 
it feu : 

securely locked and that is constructed 
so that it cannot readily be broken open (i) soil dans un contenant ou un 
or into, or compartiment qui sont gardes bien 

(ii) a vault, safe or room that has been 
verrouilles et qui sont construits de 
fa9on qu'on ne peut les forcer 

specifically constructed or modified for facilement, 
the secure storage of prohibited 
firearms and that is kept securely (ii) soil dans une chambre forte, un 
locked. coffre-fort ou une piece qui ont ete 

construits ou modifies expressement 
pour l'entreposage securitaire des 
armes it feu prohibees et qui son! 
gardes bien verrouilles. 

11 An individual may transport a restricted 11 Le particulier ne peut transporter une arme it 
firearm only if feu it autorisation restreinte que si les 

(a) it is unloaded; 
conditions suivantes son! respectees : 



(b) it is rendered inoperable by means of a 
secure locking device; 

(c) it is in a locked container that is made 
of an opaque material and is of such 
strength, construction and nature that it 
cannot readily be broken open or into or 
accidentally opened during transportation; 
and 

(d) if it is in a container described in 
paragraph (c) that is in an unattended 
vehicle, 

(i) when the vehicle is equipped with a 
trunk or similar compartment that can 
be securely locked, the container is in 
that trunk or compartment and the 
trunk or compartment is securely 
locked, and 

(ii) when the vehicle is not equipped 
with a trunk or similar compartment 
that can be securely locked, the 
vehicle, or the part of the vehicle that 
contains the container, is securely 
locked and the container is not visible 
from outside the vehicle. 

12 An individual may transport a prohibited 
firearm only if 

(a) it is unloaded; 

(b) it is rendered inoperable by means of a 
secure locking device; 

(c) if it is an automatic firearm that has a 
bolt or bolt-carrier that is removable with 
reasonable facility, the bolt or bolt-carrier 
is removed; 

(d) it is in a locked container that is made 
of an opaque material and is of such 
strength, construction and nature that it 
cannot readily be broken open or into or 
accidentally opened during transportation; 
and 

(e) when it is in a container described in 
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a) elle est non chargee; 

b) elle est rendue inoperante par un 
dispositif de verrouillage securitaire; 

c) elle se trouve dans un con tenant 
verrouille qui est fait d'un materiau 
opaque et dont Ia resistance, Ia 
construction et ]es caracteristiques sont 
telles qu'on ne peut le forcer facilement 
et qu'il ne peut s'ouvrir 
accidentellement pendant le transport; 

d) dans le cas ou le contenant vise a 
]'alinea c) se trouve dans UTI vehicu]e 
non surveille : 

(i) si le vehicule est muni d'un coffre 
ou d'un compartiment simi]aire 
pouvant etre bien verrouilles, le 
contenant se trouve dans le coffre ou le 
compartiment, ]equel est bien 
verrouille, 

(ii) si le vehicule n'est pas muni d'un 
coffre ou d'un compartiment similaire 
pouvant etre bien verrouilles, le 
vehicule- ou Ia partie de celui-ci 
renfermant le con tenant- est bien 
verrouille et le contenant n'est pas 
visible de l'exterieur du vehicu]e. 

12 Le particulier ne peut transporter une arme a 
feu prohibee que si les conditions suivantes 
sont respectees : 

a) elle est non chargee; 

b) elle est rendue inoperante par un 
dispositif de verrouillage securitaire; 

c) s'il s'agit d'une arme automatique dont le 
verrou ou Ia glissiere peut etre enleve avec 
une faci!ite raisonnable, le verrou ou Ia 
glissiere est enleve; 

d) elle se trouve dans un contenant 
verrouille qui est fait d'un materiau opaque 
et dont Ia resistance, Ia construction et les 
caracteristiques sont telles qu'on ne peut le 
forcer faci]ement et qu'il ne peut s'ouvrir 
accidentellement pendant le transport; 
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paragraph (d) that is in an unattended e) dans le cas ou le con tenant vise a l'alinea 
vehicle, d) se trouve dans un vehicule non 

(i) if the vehicle is equipped with a surveille : 

trunk or similar compartment that can (i) si le vehicule est muni d'un coffi·e 
be securely locked, the container is in ou d'un compartiment similaire 
that trunk or compartment and the pouvant etre bien verrouilles, le 
trunk or compartment is securely contenant se trouve dans le coffre ou le 
locked, and compartiment, lequel est bien 

(ii) if the vehicle is not equipped with a verrouille, 

trunk or similar compartment that can (ii) si le vehicule n'est pas muni d'un 
be securely locked, the vehicle, or the coffre ou d'un compartiment similaire 
part of the vehicle that contains the pouvant etre bien verrouilles, le 
container, is securely locked and the vehicule- ou Ia partie de celui-ci 
container is not visible from outside renfermant le con tenant- est bien 
the vehicle. verrouille et le con tenant n'est pas 

visible de l'exterieur du vehicule. 

15 An individual may load a firearm or handle 15 Le particulier ne peut charger une arme a 
a loaded firearm only in a place where the feu ou rnanier une arme a feu chargee qu'a un 
firearm may be discharged in accordance with endroit ou il est permis de tirer au moyen de 
all applicable Acts of Parliament and of the l'arme a feu selon les lois et reglements 
legislature of a province, regulations made federaux et provinciaux et les reglements 
under such Acts, and municipal by-laws. municipaux applicables. 
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