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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. OVERVIEW 

1. The dispute concerns the interpretation, interaction and application of the lien and trust 

provisions of The Builders' Liens Act, C.C.S.M., c. B91 (the "Act" or the "Manitoba Act"), in the 

context of the particular facts of this case.  Succinctly, this appeal raises the question of whether 

the contractor’s filing of a lien bond with the Court extinguishes its obligations under the trust 

provisions of the Act. 

2. Dominion Construction Company Inc. ("SODC") was the general contractor for the 

construction of a new stadium commonly known as the Investors Group Field (the "Stadium"), 

located at the University of Manitoba in the City of Winnipeg, in the Province of Manitoba.  The 

owner of the Stadium is an entity now known as Triple B Stadium Inc. (the "Owner").  Structal 

Heavy Steel, a division of Canam Group Inc. ("Structal") was SODC's subcontractor in relation 

to the supply and installation of the structural steel elements and the installation of certain other 

components that were provided by others (the "Subcontract") for the Stadium's construction. 

Structal also utilized sub-subcontractors and material suppliers in carrying out the Subcontract 

work. 

3. On September 7, 2012, Structal filed a Builder's Lien (the "Lien") against the Stadium 

property in the amount of $15,570,974.53, comprised of unpaid amounts owing under the 

Subcontract ($7,503,415.94) as well as the amount for its delay claim ($8,067,558.59) 

attributable to the costs it incurred as a consequence of delays caused by others in the course of 

the completion of its work under the Subcontract. 

4. Structal has not been paid by SODC for its work under the Subcontract invoiced after 

May of 2012, and, as a consequence, Structal paid its subcontractors and suppliers 

$3,950,8549.26 from its own resources on account of amounts which have been withheld by 

SODC. 

5. SODC voluntarily deposited a Lien Bond (the "Lien Bond") for the full amount of the 

Lien with the Manitoba Court of Queen's Bench in Suit No. CI 12-01-80198, on October 22, 
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2012, following which the Lien was voluntarily discharged by Structal.  SODC paid a premium 

of less than $160,000 to obtain the Lien Bond.  The Lien Bond, based on its express terms, is 

only available to pay "any Judgment for lien…". 

Ref.: Affidavit of Richard Graumann sworn October 30, 2012, Exhibits "J" and "K" 
 [Appellant's Record ("AR"), Volume II, Tab 3A, pp. 71, 73] 

6. The issue to be decided is whether, in Manitoba, the voluntary provision by a general 

contractor of security in the form of a lien bond in order to vacate a builder's lien filed by a 

subcontractor against an owner's property somehow extinguishes the statutory trust obligations 

of the owner and/or general contractor created under the Act. 

7. The Manitoba Court of Appeal rightly decided that the lien and trust provisions of the Act 

afford a subcontractor in Structal's position two separate statutory remedies, which are in 

addition to any remedies available at common law.  The Court of Appeal correctly held that a 

lien bond filed in court stands in place of the land against which the lien was registered, not in 

place of the lien itself.  The lien bond merely transfers the locus of the security for the lien, but it 

no more extinguishes the trust obligations imposed by the Act than did the registration of the lien 

in the first place. 

Ref.: Manitoba Court of Appeal, Reasons for Judgment, January 22, 2014, at paras. 37 
and 46  [AR, Volume I, Tab 1B, pp. 30 and 34] 

8. Contrary to the assertions found at paragraph 7 of the Appellant's factum, there has never 

been "double payment", as at this point SODC has paid nothing other than a premium to secure a 

lien bond.  Nor has there been any danger of "double payment" in this case, as Structal's position 

is that to the extent that actual trust monies are paid to Structal or retained in trust for Structal by 

the Owner or SODC, the lien bond can be reduced accordingly. 

9. To hold that the filing of a lien bond extinguishes the trust obligations would be 

equivalent to holding that the registration of a lien itself extinguishes trust obligations.  Such a 

result would defeat the whole purpose of the Act, which purpose is to ensure construction funds 

are not diverted from the proper payment channels.  Specifically, the purpose of the statutory 

trust provisions is to prevent conversion or appropriation of the trust monies to the use and 
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benefit of the trustee to the prejudice of the beneficiary, which is precisely what SODC has done 

in this case. 

B. COMMENTARY ON THE APPELLANT'S STATEMENT OF FACTS 

10. In its factum, SODC has recited some of the relevant facts; however, in certain areas 

those facts are straight-out incorrect, or need to be supplemented by the facts set out below. 

11. The original price for the Subcontract work was $44,435,383 which was altered 

somewhat by Change Orders not relevant for the purposes of this appeal. 

Ref.: Affidavit of John Bradley, sworn November 9, 2012, paras. 14-17  
[AR, Volume II, Tab 3C, pp. 213-214] 

12. Following the April 2012 billing, SODC ceased making payments on account of the 

monthly invoices in respect of the Subcontract work. 

Ref.: Affidavit of John Bradley, sworn November 9, 2012, para. 18  
 [AR, Volume II, Tab 3C, pp. 214-215] 

13. When Structal made inquiries about its unpaid invoices, SODC proffered the following 

responses: 

i. In July 2012, SODC advised that its failure to pay Structal was attributable to the owner's 

delay in paying SODC.  

Ref.: Affidavit of John Bradley, sworn November 9, 2012, para. 19  
[AR, Volume II, Tab 3C, p. 215] 
Affidavit of Leslie Jill Kovnats, sworn November 8, 2012, Exhibit "O" 
[Respondent's Record ("RR"), Tab 6, p. 163] 

ii. On August 15, 2012, SODC acknowledged receipt of Structal’s Delay Claim on August 

6, 2012, and indicated that the Delay Claim would need to be evaluated before any 

further payments would be released to Structal.  

Ref.: Affidavit of John Bradley, sworn November 9, 2012, para. 20  
 [AR, Volume II, Tab 3C, p. 215] 

Affidavit of Leslie Jill Kovnats, sworn November 8, 2012, Exhibit "P"  
 [RR, Tab 6, p. 165] 
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iii. On August 28, 2012, SODC for the first time indicated that amounts owing to Structal 

were being applied against alleged “back charges owed to SODC attributed to Structal’s 

delays.”  

Ref.: Affidavit of John Bradley, sworn November 9, 2012, para. 21  
 [AR, Volume II, Tab 3C, pp. 215-216] 

Affidavit of Leslie Jill Kovnats, sworn November 8, 2012, Exhibit "Q"  
 [RR, Tab 6, p. 168] 

14. Notwithstanding being unpaid, Structal, in good faith, completed its work under the 

Subcontract on the Stadium, which work was certified for payment by the appropriate certifying 

authorities under the Subcontract. There are no deficiency claims advanced by anyone in respect 

of the work required and performed by Structal under the Subcontract.  

Ref.:  Manitoba Court of Appeal, Reasons for Judgment, January 22, 2014, para. 9 
[AR, Tab 1B, Volume I, p. 20] 

15. While Structal has not been paid by SODC for the Subcontract work invoiced after April 

of 2012, Structal has paid its subcontractors and suppliers, in full, from its own resources, in the 

amount of $3,950,849.26 on account of amounts which have been withheld by SODC.  

Ref.:  Manitoba Court of Appeal, Reasons for Judgment, January 22, 2014, para. 9 
[AR, Volume I, Tab 1B, p. 20] 
Affidavit of John Bradley, sworn November 9, 2012, paras. 31 and 32  
[AR, Volume II, Tab 3C, pp. 219-220] 

16. On February 28, 2013, Justice Schulman ordered inter alia that the filing of the Lien 

Bond satisfies SODC’s trust obligation relating to Structal and that upon receipt of the progress 

payment in question, SODC may disburse the funds without being in breach of the trust 

provisions of the Act. 

Ref.: Order of Schulman J., February 28, 2013, para. 1 [AR, Volume I, Tab 2C, p. 60] 

17. Structal immediately moved for an order staying execution of the judgment of Justice 

Schulman delivered February 28, 2013 pending the filing of a notice of appeal and prosecution 

of such an appeal. 

Ref.: Notice of Motion for Stay, Queen’s Bench of Manitoba, dated March 4, 2013 
[RR, Tab 1, pp. 1-4] 
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18. On March 12, 2013, Associate Chief Justice Perlmutter ordered a stay of execution of the 

judgment of Justice Schulman delivered February 28, 2013 pending filing of a notice of appeal 

and prosecution of such an appeal. 

Ref.: Order on Motion for Stay, Queen’s Bench of Manitoba, signed March 19, 2013, 
paras. 2 and 3 [RR, Tab 4, p. 19] 

19. Contrary to the facts alleged in paragraph 14 of the Appellant's factum, the Owner is not 

retaining the outstanding progress payments and in fact only continues to hold the statutory 

holdback in the amount of $3,331,500.69, plus interest, on account of the Subcontract 

work.  Sometime following the date that the Stay Order issued in respect of the Order of Justice 

Schulman and February 17, 2014, the sum of $4,171,915.25 was paid by the Owner to SODC on 

account of Structal’s completed and certified work.  Those monies were paid into SODC’s 

general banking facility and used to pay SODC itself and other subcontractors on the stadium 

project in respect of their work.  Counsel for SODC has confirmed and agrees with the accuracy 

of this correction to the facts alleged in its Factum. 

20. Even prior to this payment, SODC had advised that it had no obligation to place the 

Owner's funds in trust, and that it intended to use the monies received from the Owner on 

account of Structal’s work to pay others.   

Ref.: Affidavit of Richard Graumann sworn October 30, 2012, para. 36  
  [AR, Volume II, Tab 3A, p. 13] 

Affidavit of Leslie Jill Kovnats, Exhibit "Q" [RR, Tab 6, p. 168] 

21. The Manitoba Court of Appeal held that the voluntary provision of the lien bond to 

discharge the lien did not extinguish SODC's statutory trust obligations.  The bond merely stands 

in place of the land as security for the lien claim, but it does not secure the claim any more than 

the lien did.  The Manitoba Court of Appeal went on to reason that "it would be unheard of for a 

contractor to say to a subcontractor that, because he had filed a lien claim, the contractor was no 

longer obligated to comply with the trust obligations under the Act…and, if that is so with 

respect to the lien claim filed against the land, it must be so with respect to a lien bond which, as 

the Act clearly provides, stands in place of the land."  

Ref.:  Manitoba Court of Appeal, Reasons for Judgment, January 22, 2014, at paras. 47-
48 [AR, Volume I, Tab 1B, p. 34] 
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PART II – STATEMENT OF THE POINTS IN ISSUE 

A.  POSITION ON APPELLANT'S STATEMENT OF ISSUES 

22. The phrasing of the issue on this appeal, as it is set out in the Appellant's factum, is 

incorrect.  The Appellant postulates the issue to be "Whether by paying all of the money" into 

court by way of a lien bond, it has satisfied its trust obligations under the Act. 

Ref.: Appellant’s Factum, p. 8 

23. The Appellant has not paid "all of the money" into court, and certainly has not paid "the" 

trust money into court.  In fact, the funds which were the subject of a statutory trust were paid by 

the Owner to SODC after the lien bond was filed and deposited by SODC into its general 

banking facilities. "The" trust monies were never deposited with the court.  As the Act imposes 

strict limitations on the in rem tracing remedy for a breach of the statutory trust, it is important to 

distinguish between "the" trust money, and an amount equivalent to the trust money amount. 

Ref.: The Builders' Liens Act, C.C.S.M., c. B91 , s. 8 
Glenko v. Keller, 2000 MBCA 7, para. 42  
[Respondent’s Book of Authorities (“RBA”), Tab 3] 

24. In fact, the Appellant has not actually paid any money into court at all.  Rather, the 

Appellant has voluntarily provided security in the form of a lien bond, which it filed with the 

court.  Payment under the bond expressly requires a "judgment for lien" and is subject to the 

rights of a Third Party, the Surety.  Accordingly, the issue to be decided on this appeal must 

focus on the consequences of providing security in the form of a lien bond.  The consequences 

flowing from payment into court of trust money, or an amount of money equal to the trust 

money, are not relevant in the present case where trust monies have been received and converted 

or appropriated by SODC, in exchange for the payment of a bond premium that amounts to a 

fraction of the trust monies that are the subject of the conversion or appropriation.  

B.  APPROPRIATE STATEMENT OF ISSUE 

25. Accordingly, a more appropriate statement of the issue raised by this appeal is: 

In Manitoba, does the voluntary provision of security in the form of the lien bond 
(for a sum which includes an amount equal to the value of the statutory trust) in 
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order to vacate the builder's lien, extinguish SODC's trust obligations pursuant to 
section 4(3) of The Builders' Liens Act? 

26. Structal's position is that the voluntary provision of security in the form of a lien bond, 

filed with the court, does not diminish or extinguish SODC's statutory trust obligations created 

under the Act. 

PART III – STATEMENT OF ARGUMENT 

A. Act Contains Two Separate and Distinct Remedies: Trust and Lien 

27. The Act contains two separate and distinct remedies: the statutory trust remedy, and the 

lien remedy.  The provisions related to the statutory trust are found at sections 4 through 9, 

whereas the right to lien is created by section 13.  Kroft J.A., speaking for the majority of the 

Manitoba Court of Appeal in Provincial Drywall Supply Ltd. v. Gateway Construction Co., 

observed: 

 The trust provisions which appear in ss. 4 to 9 of The Builders' Liens Act were, until 
1981, found in The Builders and Workers Act.  The provisions relating to liens and the 
vacation of liens were in The Mechanics' Liens Act.  The legislation which followed the 
Manitoba Law Reform Commission's Report combined these two pieces of legislation 
into one Act.  Nonetheless, the trust provisions and the lien provisions still address 
different problems and for the most part stand separately.  The trust provisions are 
designed to help assure that money payable by owners, contractors and subcontractors 
flows in a manner which is in accord with the contractual rights of those engaged in a 
building project and it is not diverted out of the proper pipeline.  These provisions have 
nothing to do with the separate matter of creating charges against the land in favour of 
those contractors, suppliers and workers who can prove their claims. (emphasis added) 

Ref.: The Builders’ Lien Act, supra, ss. 4-9, 13 

Provincial Drywall Supply Ltd. v. Gateway Construction Co. [1993] M.J. No. 164 
(MBCA) ("Gateway"), at p. 9 [RBA, Tab 10] 

28. The Manitoba Law Reform Commission's 1979 Report on Mechanics' Liens Legislation 

in Manitoba, referenced in the passage above, contained a thorough review of the history and 

function of Manitoba's former Mechanics' Liens and Builders and Workers Acts, including 

numerous recommendations for improvement to the legislative framework in Manitoba.  As 

indicated by the passage above, The Builders' Liens Act of Manitoba followed this Report.  In its 
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introductory pages, the Report identifies the fundamental purpose of the predecessor legislation 

as being "to ensure that a person contributing to the improvement of such land is paid for that 

contribution in accordance with his contractual entitlement".  This is the broad purpose which 

still underlies both the lien and trust provisions of The Builders' Liens Act. 

Ref.: Report on Mechanics' Liens Legislation in Manitoba, Manitoba Law Reform 
Commission (1979), at p. 3 [RBA, Tab 14] 

29. In its Report, the Manitoba Law Reform Commission identified a number of concerns 

which suggested the former legislation required revision.  Of particular note are the "two major 

problems" within the construction industry, which were identified during public hearings on the 

legislation: (i) non-payment of funds; and (ii) inadequate cash flow during the continuance of 

construction contracts. 

Ref.: Report on Mechanics' Liens Legislation in Manitoba, Manitoba Law Reform 
Commission (1979), at p. 11 [RBA, Tab 14] 

30. These are precisely the kinds of problems that the statutory trust provisions are aimed at 

addressing, as indicated in the passage from Provincial Drywall quoted above: "The trust 

provisions are designed to help assure that money payable by owners, contractors and 

subcontractors flows in a manner which is in accord with the contractual rights of those engaged 

in a building project and it is not diverted out of the proper pipeline".  This purpose is 

accomplished by making "certain classes of persons owners in equity of contract monies and 

[giving to] them rights which the beneficiaries under a trust have against the trustee and anyone 

into whose hands trust property comes". 

Ref.: Provincial Drywall, supra, p. 9 [RBA, Tab 10] 
Report on Mechanics' Liens Legislation in Manitoba, Manitoba Law Reform 
Commission (1979), at pp. 18-19 [RBA, Tab 14] 

31. The protections afforded under the lien provisions are thus quite different and distinct 

from those afforded under the trust provisions. One major distinction is that the lien provisions 

apply to a narrower class of claimants. The trust provisions, on the other hand, are available to a 

much larger class of claimants, including those for whom the time for filing a lien has expired, or 

those who have no right to lien in the first place. 

Ref.: The Builders’ Lien Act, supra 
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32. Accordingly, the two separate remedies are not equally available to all claimants.  For 

example, subsections 4(1)(b), 4(2)(b) and 4(3)(b) explicitly name the Worker's Compensation 

Board (the “WCB”) as a beneficiary to the statutory trust.  However, section 13 of the Act, which 

creates the right to lien, is not broad enough to include the WCB as a potential lien claimant. 

33. A further example can be found in sections 3 and 16 of the Act. Section 3 stipulates that 

the Crown is bound by the provisions of the Act (subject to exceptions for certain kinds of 

projects).  However, section 16 says that where the owner of land is the Crown or a Crown 

agency, any lien attaches not to the land but rather as a charge on the statutory holdback.  There 

are no such qualifications, however, with respect to the trust provisions.  Even though a lien 

cannot attach to Crown land, the Crown is still bound by the trust provisions of the Act.  

Accordingly, while the lien provisions of the Act provide no security to the WCB, and limited 

security to claimants on Crown projects, the trust provisions still apply. As stated in Bristow: 

…even where no lien rights existed against the Crown, the trust provisions were 
nonetheless enforceable… 

Ref.: The Builders' Liens Act, supra, ss. 3, 16 
Macklem and Bristow, Construction Builders’ and Mechanics Liens in Canada, 
6th Edition (Toronto: Carswell,1998 – Rel. 1), p. 9-16 [RBA, Tab 13]   
T.J.'s Electric Ltd. v. SAR Petroleum Inc., [2003] N.B.J. No. 486 [RBA, Tab 11]   
Western Caissons (Sask.) Ltd. v. Buildall Construction Ltd., [1977] S.J. No. 519 
(SK QB) [RBA, Tab 12]   
Engineering & Plumbing Supplies Limited et al v. Seaboard Excavating Ltd. et al, 
[1988] B.C.J. No. 1338 [RBA, Tab 2]   

B. Panoply of Remedies: Statutory Provisions and Common Law 
34. The lien provisions and trust provisions create remedies to complement, rather than 

usurp, those already available under the common law.  At common law, a subcontractor who has 

not been paid in respect of construction work may sue the contractor with whom it has 

contracted, for breach of contract. The lien provisions of the Act also entitle such a subcontractor 

to file a lien against the property held by the owner, notwithstanding that there is no privity of 

contract between them. However, the entitlement to make a claim for a lien does not extinguish 

the subcontractor's entitlement to make a claim at common law for breach of contract as well. 

The right to bring a lien claim is concurrent with the right to sue for breach of contract.  

According to Huband J.A. in Glenko v. Keller:  
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The extraordinary statutory remedy of a lien on the owner’s property is forfeited, 
but the subcontractor still has his common law remedy.  It becomes clear that 
the Act, at least in this area, was not intended as a comprehensive code displacing 
other common law remedies  

Ref.: Glenko, supra, at para. 31 [RBA, Tab 3] 

35. Similarly, the sections which address the statutory trust do not displace common law 

principles, either. According to Huband J.A.: 

If [the Act] was not intended as a comprehensive code [with respect to liens], it 
would seem illogical that it should be so regarded in the other area where the 
statute has provided a unique remedy; namely, the statutory trust (emphasis 
added) 

Ref.: Glenko, supra, at para. 32 [RBA, Tab 3] 

36. The provisions which create the statutory trust, and those that create the right to lien, 

provide for remedies in addition to, and not in lieu of, those available at common law.  

Therefore, the courts have permitted lien claimants to pursue other common law remedies 

available to them. In GRH Ventures v. De Neve, the defendant owner took the position that pre-

judgment garnishment by a lien claimant was inappropriate where the lien claimant already had 

the security of a lien against the land. This argument was rejected by the Manitoba Court of 

Appeal, with Huband J.A. observing that: 

 Who knows, at this date and time, whether the security of the lien claim will be of any 
value to the plaintiff. I would make the observation that, if the garnishing order were 
maintained, it would be open to the defendant to move to have the builder's lien 
withdrawn from the defendant's title, in the same way that the defendant would be 
entitled to have the lien removed upon making a voluntary payment into court of the 
amount claimed by the contractor.  

 Ref.: GRH Ventures v. De Neve, [1987] M.J. No. 137 ("GRH"), at p. 3 [RBA, Tab 4] 

37. The remedy of pre-judgment garnishment is a creature of statute, as are the lien and trust 

remedies available under the Act.  For precisely the same reasons enunciated by Huband J.A. in 

the passage above, the provision of security for a lien cannot extinguish the lien claimant’s trust 

claim (if any), since it is still unclear whether the lien  “will be of any value.”  The claimant must 

be entitled to take any action available to it to secure its claim. 
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C. Reliance on One Remedy Does Not Foreclose Reliance on Other Remedies 

38. Just as the introduction of the statutory lien and trust do not replace other statutory and 

common law rights and remedies, the reliance on one cannot displace or foreclose reliance on the 

other.  Indeed, the recommendation in this regard from the Manitoba Law Reform Commission's 

Report was that the revised legislation "should make it clear that the beneficiaries of the trust can 

make claims against the trust monies whether or not they have a lien or the right to file a lien"  

 Ref.: Report on Mechanics' Liens Legislation in Manitoba, Manitoba Law Reform  
  Commission (1979), p. 26, emphasis added [RBA, Tab 14] 

39. The provisions of the Act are clear in this regard.  Subsection 66(a) expressly 

contemplates that a person may include a claim in respect of the trust provisions of the Act in the 

same action to realize upon a lien. 

40. Subsection 4(1)(a) of the Act expressly stipulates that amounts paid to a contractor on 

account of a contract price (i.e. by way of a progress payment) are impressed with a trust, for the 

benefit of its subcontractors.  The language of subsection 4(3)(a) of the Act is also clear and 

unambiguous; it says that a contractor, in receipt of such monies, shall not appropriate or convert 

them to its own use until all of its subcontractors have been paid all amounts owing to them.  By 

contrast, subsection 4(3)(d) prohibits appropriation or conversion as it relates to "other affected 

beneficiaries" of the trust until "provision for payment" has been made for them. 

41. Further, this Honourable Court itself has recognized the distinction in remedies in 

previous jurisprudence (albeit in the consideration of the then B.C. legislation) in Minneapolis-

Honeywell v. Empire Brass, where Locke J., in concurring reasons, wrote: 

The Mechanics’ Lien Act of British Columbia [R.S.B.C. 1948, c. 205] has since 
1879 afforded to labourers, material men, contractors and others a means of 
enforcing their claims against the work produced as a result of their efforts, or 
with the materials they have supplied, by filing claims of lien within a defined 
period and, if default were made, instituting proceedings to realize the amounts 
payable.  S. 19 was apparently designed to provide further security for such 
persons by providing that moneys received as payments on account of the 
principal contract or of any sub-contract should, in the hands of the recipients, 
constitute a trust fund for their benefit. 

Ref.: Minneapolis-Honeywell v. Empire Brass, [1955] S.C.R. 694, at pp. 703-
704  [RBA, Tab 7] 
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42. In addition to trust provisions similar to those found in subsections 4(1) and 4(3) of the 

Manitoba Act, the Construction Lien Act (the “Ontario Act”) provides in section 12 that “a 

trustee may, without being in breach of trust, retain from trust funds an amount that … is equal to 

the balance in the trustee’s favour of all outstanding debts, claims or damages, whether or not 

related to the improvement”.  No such provision is found in the Manitoba Act.  It should also be 

noted that this provision in the Ontario legislation has been interpreted by the courts in Ontario to 

permit retention, but not conversion, of trust monies. 

Ref.: Datasphere Sales Ltd. v. Universal Light & Power Corp., [1991] O.J. No. 3482, 
at para. 14  [RBA, Tab 1] 
Construction Lien Act (R.S.O. 1990, Chapter C.30) (the “Ontario Act”)  

43. Accordingly, the relief granted in the first instance by the Motion Judge's Order, (i.e. use 

of the trust monies) would have granted SODC relief that would not even have been acceptable 

under the more permissive provisions of Ontario's Construction Lien Act. 

44. In reaching his decision, the Motions Judge relied heavily on the decision of Schwartz J. 

of the Manitoba Court of Queen’s Bench in PCL v. Uni-Struct as "solid authority" for the 

proposition that, at common law and under the Act, the provision of a lien bond extinguishes a 

general contractor's obligations under the trust provisions of the Act.  Respectfully, PCL is not 

authority for such a proposition, is entirely distinguishable from the case at hand, and 

accordingly, in fact, was not even cited by the Manitoba Court of Appeal in its reasons for 

decision herein. 

Ref.: PCL v. Uni-Struct [1989] M.J. No. 585 (“PCL”) [RBA, Tab 9] 
Manitoba Court of Queen's Bench, Reasons for Judgment, February 28, 2013, at 

 para. 19 [AR, Volume I, Tab 1A, pp. 13-14] 

45. Contrary to paragraph 31 of the Appellant's factum, the court in PCL was not asked to 

discharge a lien upon the provision of security in the form of a lien bond.  In fact, the court in 

PCL was not asked to discharge a lien at all, as no liens were filed.  The facts of PCL can be 

briefly stated as follows:  PCL was the general contractor on a project, Uni-Struct was its 

subcontractor, and AMCA was a supplier to Uni-Struct.  Uni-Struct abandoned the project before 

it was completed, forcing PCL to incur expenses to finish Uni-Struct’s work.  Uni-Struct had 

assigned to AMCA its right to the proceeds of its sub-contract with PCL. 
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46. Following the completion of the project, PCL brought an interpleader application to pay 

$6,957.45 into court, and a declaration that after doing so, PCL's "liability in respect of those 

funds” would be extinguished.  PCL's contract with Uni-Struct stipulated that PCL had the right 

to deduct its costs of completion from amounts otherwise owing to Uni-Struct.  The amount PCL 

sought to pay in was the balance owed under the subcontract with Uni-Struct, less the amount 

PCL incurred in expenses due to Uni-Struct’s failure to complete the work.  AMCA did not 

dispute the amount of the set-off (which was equal to PCL's cost to complete); rather the dispute 

was over whether, in spite of the contract, PCL was permitted to set-off under the Act. 

47. In granting the requested relief to the applicant, the court in PCL relied on an excerpt 

from Bristow regarding the case of Len Ariss v. Peloso as authority for the proposition that 

amounts properly set-off do not form a part of the statutory trust fund.  In Len Ariss, the owner 

received notice of a lien from one subcontractor, and thereafter continued to make payments to 

the general contractor, but held back from the general contractor funds in the amount of that lien 

claim. When the project was finished, other subcontractors came forward to claim the owner 

made the subsequent payments to the contractor in bad faith. 

Ref.: Len Ariss v. Peloso, [1958] OR 643 [RBA, Tab 6] 

48. The court held in Len Ariss that there was no mala fides on the part of the owner. 

However, there was still an amount held back by the owner, which needed to be distributed fairly 

amongst the subcontractors.  Ultimately, the court determined that the appropriate amount to 

which liens should attach was the greater of: the statutory hold back plus the amount held back 

on account of the notice of lien, or “the amount found owing to the contractor at the time when 

the statement of claim was issued”. 

Ref.: Len Ariss v. Peloso, supra, at p. 4 [RBA, Tab 6] 

49. When examined in context, this calculation is not meant as a broad and sweeping 

statement of any unilateral right of set-off, rather it is a means of calculating damages which will 

be payable, pari passu, amongst successful lien claimants, following trial.  While certain 

amounts cannot be determined until the matter has been heard and determined, the relevant time 

for calculating is the date the statement of claim was issued. 
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50. The computation of the amount owing to the contractor, as of the time a claim is filed, 

should be the sum remaining after deducting from the contract price the following four items: (1) 

cost of completion; (2) any outstanding accounts of the [owner] against the contractor; (3) 

damages, if any, awarded [to the owner] for delay in completion; and (4) past payments by [the 

owner] to the contractor. 

51. The above calculation is used in Len Ariss to assess what amount should be available for 

the payment of successful lien claimants following trial.  It is not a means of determining what 

amounts an owner or contractor may set-off from progress payments due under a construction 

contract.  More importantly, this decision does not suggest at any point that this calculation 

describes what sums do and do not constitute the statutory trust. 

52. The decision in P. Nicholls Enterprises Ltd., Re, took the reasoning in Len Ariss further.  

In Nicholls, amounts which were owed by the subcontractor to the general contractor on a Project 

"A", were set-off against payment owing to the subcontractor by the contractor on Project "B" 

(unrelated to Project "A").  Accordingly, the court held that the amount set-off never formed part 

of the statutory trust for Project "B". 

Ref.: P. Nicholls Enterprises Ltd., Re, [1985] 50 O.R. (2d) 470 (ONCA) ("P. Nicholls") 
[RBA, Tab 8] 

53. The provisions of the Ontario Act, which not only expressly allow for a set-off between a 

contractor and a subcontractor, but contemplate a set-off in respect of unrelated contracts, are not 

found in the Manitoba Act. 

54. The set-off amount for an outstanding debt on account of a previous contract would be 

readily ascertainable from an examination of past invoices and proof of payment, but in the case 

at hand, there are no unrelated contracts between SODC and Structal which are the subject of 

SODC’s claimed set-off. Similarly, the set-off amount for the cost to complete an abandoned 

contract would also be an amount easily determined with reference to invoices related to the cost 

to complete, but in the case at hand, Structal did not abandon the Subcontract. In fact, Structal 

finished its work under the Subcontract in good faith, notwithstanding that it was not paid on 

account of its work since May 2012. The Subcontract work has been certified as complete. 

Ref.: Supplemental Affidavit of John Bradley, sworn November 14, 2012, paras. 4-7 
 [RR, Tab 7, pp. 99-200] 
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55. SODC’s claim for set-off relates, entirely, to an unproven delay claim, which delay it 

alleges was caused by Structal.  Damages for delay, however, are notoriously difficult to 

quantify, and at the date the matter was argued before the motions judge SODC's alleged 

damages for delay were not described with any greater precision than as being “in the range of 

$9 and $12 million”.  To date, there has not been any judicially determined right to set-off in this 

case, and certainly no judicially determined amount of set-off, which is the most striking 

distinction between these facts, and those found in P. Nicholls, PCL, and Len Ariss. 

Ref.: Affidavit of Richard Graumann, sworn October 30, 2012, para. 13 [AR, Volume 
 II, Tab 3A, p. 7] 

56. Accordingly, the decision in PCL, and the earlier decisions upon which it is based, are of 

no assistance in determining the issues currently before this Honourable Court.  Unlike P. 

Nicholls, PCL, and Len Ariss, in this case there are contentious, competing claims for substantial 

damages arising from delay.  None of the allegations have been proven.  As ultimate liability is 

still very much up in the air, unless SODC is prevented from dissipating those funds, there is a 

risk that they will not be available to satisfy a judgment in Structal's favour.  Until entitlement to 

those funds is established by SODC, it cannot be permitted to use them as it pleases.  To hold 

otherwise would be to disproportionately allocate the risks of litigation to Structal, and to stretch 

the PCL line of cases to an interpretation they cannot bear. 

57. The Applicant has also relied on the decision of the Ontario Court of Appeal in L.W. 

Bennett Co. v. University of Western Ontario, for the principle that when someone has paid a 

sum of money under the sanction of the court, the law will not compel that person to pay the 

same sum a second time. 

Ref.: L.W. Bennett Co. v. University of Western Ontario, 1961 CarswellOnt 163 ("LW 
Bennett") [RBA, Tab 5] 

58. LW Bennett is another case which is so distinguishable on its facts that it is of no 

relevance to the present case.  Towards the end of a construction project at the University of 

Western Ontario, the general contractor declared bankruptcy.  When the balance owing under the 

contract came due, the owner, UWO, was faced with multiple competing demands from 

numerous creditors, and opted to pay the contract balance into court on a motion to vacate 

outstanding liens.  Later, UWO was sued by one of the subcontractors who claimed priority 
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entitlement to the funds paid into court.  Regardless of whether that subcontractor ought to have 

taken priority, the Ontario Court of Appeal held that UWO could not be liable, since the disputed 

sum had been divested pursuant to a court order and the law will not compel payment of the 

same sum a second time. 

59. SODC's voluntary payment of a premium so as to obtain a lien bond in order to discharge 

a builder's lien, is not the same as the retention or payment into court of funds that are the 

subject matter of a statutory trust for the beneficiaries of the trust and certainly does not 

constitute payment of the same funds twice. 

D. Trust Funds are not Equivalent to a Lien Bond 
60. The juridical bottom line is this: trust funds are not equivalent to a lien bond.  The 

parties that have an interest in the trust funds are different than those that potentially have an 

interest in the lien bond.  In the former case the only parties that have rights to trust monies are 

the beneficiaries of the trust.  In the latter case the surety is interjected into the relationship and it 

is the surety that makes the ultimate determination as to whether payment is to be made under 

the lien bond.  The owner, a contractor or the surety can contest the validity of the lien and the 

surety has no obligation to make payment if the lien is ultimately determined to be invalid.  

Further, section 56(1) of the Act states that such a bond stands in place of the land, not the lien.  

 Ref.: The Builders’ Lien Act, supra, s. 56 
  Manitoba Court of Appeal, Reasons for Judgment, January 22, 2014, para. 37 
  [AR, Volume I, Tab 1B, p. 30] 

61. If a lien bond is permitted to be substituted for trust funds, the beneficiaries of the trust 

are at risk that the funds payable under the bond may not be paid to them because of facts and 

circumstances beyond their control.  There are numerous instances where the lien bond may fail 

to answer a judgment in Structal's favour, such as: if the underlying lien is found to be invalid; if 

judgment is not rendered on the lien; if SODC defaults in its payment of premiums, allowing the 

bond to lapse; or if the bonding company becomes insolvent; to mention but a few. 

62. On the other hand, where trust funds are being held, the beneficiaries are not at risk that 

the funds will not be available to them as a consequence of any circumstances that affect the 

validity of the lien, or the integrity of the bond. 
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63. The "stacking" Betty A. Johnstone referred to in her affidavit filed in support of SODC's 

leave application did not and could not occur on the facts of this case.  In these circumstances the 

lien bond could have been voluntarily reduced to the extent that monies subject to the statutory 

trust were retained or were paid to Structal. 

Ref.: Affidavit of Betty A. Johnstone, sworn March 7, 2014, para. 7  
 [AR, Volume II, Tab 3E, p. 297] 

64. Similarly, Mr. Beck's affidavit filed in support of SODC's leave application raises 

concerns that are not relevant to these facts.  SODC never offered nor in fact paid monies that are 

subject to the statutory trust into court.  Further, to the extent such monies were paid into court, 

Structal would have consented to a reduction to the lien bond such that no "double security" 

issue would ever arise. 

Ref.: Affidavit of John M. Beck, sworn March 13, 2014, para. 4  
 [AR, Volume I, Tab 3F, p. 304] 

65. The factual and procedural context giving rise to this dispute is highly relevant as well.  

At the time the Lien Bond was deposited with the court, it was sufficient to secure Structal's 

claim for lien.  Further, at the time the Lien Bond was filed, no breach of trust claim could exist, 

as the Owner continued to retain the trust funds, and SODC could not convert or appropriate 

funds it did not possess.  That is no longer the case as SODC has now been paid $4,171,915.25 

certified as payable on account of Structal’s work. 

E. Conclusion 

66. The practical mischief created by SODC's approach is obvious; owners, contractors or 

subcontractors could arrange for the filing of a lien bond in respect of any lien for a cost that is a 

fraction of the amount of the lien claim amount (i.e. the premium paid for the bond) in order to 

gain access to trust funds and thereby direct them out of the chain of beneficiaries intended to be 

protected by the trust provisions of the Act.  In this case, for less than $160,000 dollars annually 

SODC has gained access to more than $4,000,000 dollars (and arguably, on their submission, in 

excess of $7,000,000 if the Owner had elected to release the balance of the funds), to the 

detriment of the beneficiaries entitled to such monies. 

67. In this case, the only remaining beneficiary of the trust monies is Structal.  This is 

because Structal was fortunately in a position to pay $3,950,849.26 to its subtrades and suppliers 
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while not being paid by SODC.  If this had not been the case, SODC’s conduct in substituting the 

lien bond for the trust monies would have left no trust monies available for the beneficiaries of 

the trust, namely, Structal’s subtrades and suppliers. 

68. The purpose of the trust provisions of the Act are well established, and further, the 

language of the trust provisions is clear and unambiguous.  Payment of a premium to obtain a 

lien bond ought not to permit SODC from diverting and converting monies subject to a statutory 

trust for its own benefit to the detriment of Structal and its subcontractors and suppliers.  SODC's 

obligations regarding the trust funds are only extinguished upon actual payment to Structal, or a 

judicial determination that the monies comprising the trust are not payable to Structal. 

PART IV – SUBMISSIONS CONCERNING COSTS 

69. The Respondent seeks its costs throughout, in this Honourable Court and in the courts 

below. 

 

PART V – ORDER REQUESTED 

70. The Respondent requests an order dismissing the Appeal, with costs throughout. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated at Winnipeg this 5th day of November, 2014. 

  ___________________________________  
 Kevin T. Williams 
 Kyla A. Pedersen 
 Counsel for the Respondent 
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The Builders' Liens Act, C.C.S.M. c. B91, ss. 3, 4-9, 13, 16, 56 

 

Crown, etc. bound 

3(1) Subject to subsection (2), the Crown, 
all Crown agencies, and all boards, 
commissions and bodies performing any 
duties or functions under an Act of the 
Legislature on behalf of the Crown, are 
bound by this Act. 

Couronne liée par la présente loi 

3(1) Sous réserve du paragraphe (2), la 
présente loi lie la Couronne, tous les 
organismes gouvernementaux, ainsi que 
tous les offices, commissions et organismes 
remplissant des fonctions au nom de la 
Couronne en vertu d'une loi de la 
Législature. 

Act not to apply to provincial highways, 
etc. 

3(2) This Act does not apply to or in 
respect of work relating to or contracts of 
the Crown with respect to the construction, 
repair or maintenance of highways, 
bridges, air strips, docks and ferry 
terminals under the control and 
management of the Crown. 

Non-application de la présente loi aux 
routes 

3(2) La présente loi ne s'applique ni aux 
travaux relatifs à la construction, la 
réparation ou l'entretien de routes, de ponts, 
de pistes d'atterrissage, d'embarcadères et 
de terminus de traversiers sous la direction 
et la gestion de la Couronne, ni aux 
contrats de la Couronne s'y rapportant. 

Act not to apply to certain Manitoba 
Hydro contracts 

3(3) This Act does not apply to contracts, 
or work related to contracts, entered into by 
Manitoba Hydro with respect to or in any 
way associated with the construction, repair 
or maintenance of hydro-electric generating 
stations or facilities, and plant appurtenant 
thereto. 

Exclusion de certains contrats de 
l'Hydro-Manitoba 

3(3) La présente loi ne s'applique pas aux 
contrats, ni aux travaux qui y sont reliés, 
conclus par l'Hydro-Manitoba qui 
concernent ou se rapportent de quelque 
manière à la construction, la réparation et 
l'entretien des stations ou établissements 
produisant l'hydro-électricité et des usines 
y annexées. 
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Receipts of contractor constitute trust 
fund 
4(1)        All sums, including any interest 
on the holdback, received by a contractor 
on account of a contract price constitute 
a trust fund for the benefit of 

(a) sub-contractors who have sub-
contracted with the contractor and 
other persons who have supplied 
materials or provided services to 
the contractor for the purpose of 
performing the contract; 

(b) the Workers' Compensation 
Board; 

(c) workers who have been employed 
by the contractor for the purpose 
of performing the contract; and 

(d) the owner for any set-off or 
counterclaim relating to the 
performance of the contract. 

 

Fonds détenu en fiducie par 
l'entrepreneur 
4(1)        Toutes les sommes d'argent, y 
compris les intérêts sur la retenue, reçues 
par un entrepreneur, à valoir sur un prix 
contractuel, constituent un fonds détenu 
en fiducie au bénéfice : 

a) des sous-traitants qui ont conclu un 
contrat de sous-traitance avec 
l'entrepreneur et des autres 
personnes qui lui ont fourni des 
matériaux ou des services pour 
l'exécution du contrat; 

b) de la Commission des accidents du 
travail; 

c) des ouvriers qui ont été employés 
par l'entrepreneur pour l'exécution 
du contrat; 

d) du propriétaire qui a droit à une 
compensation ou à une demande 
reconventionnelle reliée à 
l'exécution du contrat. 

Receipts of sub-contractor constitute 
trust fund 
4(2)        All sums, including any interest 
on the holdback, received by a sub-
contractor on account of a contract price 
in the sub-contract, constitute a trust 
fund for the benefit of 

(a) sub-contractors who have sub-
contract with the sub-contractor 
and other persons who have 
supplied materials or provided 
services to the sub-contractor for 
the purpose of performing the sub-
contract; 

(b) the Workers' Compensation 
Board; 

(c) workers who have been employed 
by the sub-contractor for the 

Fonds détenu en fiducie par le sous-
traitant 
4(2)        Toutes les sommes d'argent, y 
compris les intérêts sur la retenue, reçues 
par un sous-traitant, à valoir sur un prix 
contractuel, constituent un fonds détenu 
en fiducie au bénéfice : 

a) des sous-traitants qui ont conclu un 
contrat de sous-traitance avec le 
sous-traitant et des autres 
personnes qui lui ont fourni des 
matériaux ou des services pour 
l'exécution de ce contrat; 

b) de la Commission des accidents du 
travail; 

c) des ouvriers qui ont été employés 
par le sous-traitant pour 
l'exécution du contrat de sous-
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purpose of performing the sub-
contract; and 

(d) the contractor or any sub-
contractor for any set-off or 
counterclaim relating to the 
performance of the sub-contract. 

 

traitance; 

d) de l'entrepreneur ou de tout sous-
traitant qui a droit à une 
compensation ou à une demande 
reconventionnelle reliée à 
l'exécution du contrat de sous-
traitance. 

Duties of contractor respecting trust 
fund 
4(3)        A contractor receiving a sum 
mentioned in subsection (1) is the trustee 
of the trust fund and he shall not 
appropriate or convert any part of the 
trust fund to or for his own use or to or 
for any use not authorized by the trust 
until 

(a) all sub-contractors who have 
entered into a sub-contract with 
him and all persons who have 
supplied materials or provided 
services to him for the purpose of 
performing the contract have been 
paid all amounts then owing to 
them out of the sum received; 

(b) the Workers' Compensation Board 
has been paid all assessments 
which the contractor could 
reasonably anticipate as arising 
out of work done by workers 
employed by him in performing 
the contract to the extent for which 
the sum was received; 

(c) all workers who have been 
employed by him for the purpose 
of performing the contract have 
been paid all amounts then owing 
to them out of the sum received 
for work done in performing the 
contract; and 

(d) provision has been made for the 
payment of other affected 
beneficiaries of the trust to whom 

Obligations de l'entrepreneur à 
l'égard du fonds 
4(3)        Un entrepreneur qui reçoit une 
somme d'argent aux termes du 
paragraphe (1) devient le fiduciaire du 
fonds détenu en fiducie et il ne peut 
affecter ni détourner aucune partie de ce 
fonds à son usage personnel ou à un 
usage non autorisé par la fiducie tant 
qu'il n'a pas : 

a) sur la somme reçue, payé à tous les 
sous-traitants qui ont conclu un 
contrat de sous-traitance avec lui 
et à toutes les personnes qui lui ont 
fourni des matériaux ou des 
services pour l'exécution du 
contrat, tous les montants qui leur 
sont dus; 

b) en proportion de la somme reçue, 
payé à la Commission des 
accidents du travail, toutes les 
cotisations qu'il pouvait 
raisonnablement prévoir 
relativement aux travaux effectués 
par des ouvriers qu'il a employés 
dans l'exécution du contrat; 

c) sur la somme reçue, payé à tous les 
ouvriers qu'il a employés pour 
l'exécution du contrat, tous les 
montants qui leur sont dus pour 
des travaux effectués dans 
l'exécution de ce contrat; 

d) pris des dispositions pour assurer 
aux autres bénéficiaires de la 
fiducie, le paiement, sur la somme 
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amounts are then owing out of the 
sum received. 

reçue, des montants qui leur sont 
dus. 

Duties of sub-contractor re trust 
4(4)        A sub-contractor receiving a 
sum mentioned in subsection (2) is the 
trustee of the trust fund and he shall not 
appropriate or convert any part of the 
trust fund to or for his own use or to or 
for any use not authorized by the trust 
until 

(a) all sub-contractors who have sub-
contracted with him and all 
persons who have supplied 
materials or provided services for 
the purpose of performing the sub-
contract have been paid all 
amounts then owing to them out of 
the sum received; 

(b) the Workers' Compensation Board 
has been paid all assessments 
which the sub-contractor could 
reasonably anticipate as arising 
out of work done by workers 
employed by him in performing 
the sub-contract to the extent for 
which the sum was received; 

(c) all workers who have been 
employed by him for the purpose 
of performing the sub-contract 
have been paid all amounts then 
owing to them out of the sum 
received for work done in 
performing the sub-contract; and 

(d) provision has been made for the 
payment of other affected 
beneficiaries of the trust to whom 
amounts are then owing out of the 
sum received. 

 

Obligations du sous-traitant à l'égard 
du fonds 
4(4)        Un sous-traitant qui reçoit une 
somme d'argent aux termes du 
paragraphe (2) devient le fiduciaire du 
fonds détenu en fiducie et il ne peut 
affecter ni détourner aucune partie de ce 
fonds à son usage personnel ou à un 
usage non autorisé par la fiducie tant 
qu'il n'a pas : 

a) sur la somme reçue, payé à tous les 
sous-traitants qui ont conclu un 
contrat de sous-traitance avec lui 
et à toutes les personnes qui ont 
fourni des matériaux ou des 
services pour l'exécution de ce 
contrat, tous les montants qui leur 
sont dus; 

b) en proportion de la somme reçue, 
payé à la Commission des 
accidents du travail, toutes les 
cotisations qu'il pouvait 
raisonnablement prévoir 
relativement aux travaux effectués 
par des ouvriers qu'il a employés 
dans l'exécution du contrat de 
sous-traitance; 

c) sur la somme reçue, payé à tous les 
ouvriers qu'il a employés pour 
l'exécution du contrat de sous-
traitance tous les montants qui leur 
sont dus pour des travaux 
effectués dans l'exécution de ce 
contrat; 

d) pris des dispositions pour assurer 
aux autres bénéficiaires de la 
fiducie, le paiement, sur la somme 
reçue, des montants qui leur sont 
dus. 
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Receipts and moneys of owner 
constitute trust fund 
5(1)        Where, under a contract, sums 
become payable to the contractor by the 
owner on the basis of a certificate of a 
payment certifier, any amount, up to the 
aggregate of the sums so certified, that is 
in the hands of the owner or received by 
him at any time thereafter for payment 
under the contract constitutes, until paid 
to the contractor, a trust fund for the 
benefit of 

(a) the contractor and all sub-
contractors and other persons who 
have supplied materials or 
provided services for the purposes 
of performing the contract or any 
sub-contract under the contract; 

(b) The Workers Compensation 
Board; and 

(c) workers who have been employed 
for the purpose of performing the 
contract or any sub-contract under 
the contract. 

Fonds détenu en fiducie par le 
propriétaire 
5(1)        Lorsque, en vertu d'un contrat, 
le propriétaire devient redevable envers 
l'entrepreneur de sommes établies par un 
certificat d'un certificateur, tout montant, 
jusqu'à concurrence du total des sommes 
visées par les certificats, que le 
propriétaire a alors entre les mains ou 
reçoit subséquemment pour effectuer un 
paiement en vertu du contrat, constitue, 
tant qu'il n'a pas été payé à 
l'entrepreneur, un fonds détenu en 
fiducie au bénéfice : 

a) de l'entrepreneur et de tous les 
sous-traitants et autres personnes 
qui ont fourni des matériaux ou 
des services pour l'exécution du 
contrat ou de tout contrat de sous-
traitance accessoire au contrat 
principal; 

b) de la Commission des accidents du 
travail; 

c) des ouvriers qui ont été employés 
pour l'exécution du contrat ou d'un 
contrat de sous-traitance 
accessoire au contrat principal. 

Advances on mortgages, etc. 
5(2)        All sums received by an owner 
that are to be used in the financing of a 
structure or improving land, including 
the purchase price of the land and 
payment for the discharge or withdrawal 
of prior encumbrances against the land, 
constitute, subject to the payment of the 
purchase price and of payments for the 
discharge or withdrawal of prior 
encumbrances against the land, a trust 
fund for the benefit of the persons 
mentioned in subsection (1). 

 

Sommes reçues en paiement de 
charges antérieures 
5(2)        Toutes les sommes que reçoit 
un propriétaire et qui doivent être 
affectées au financement de l'ouvrage ou 
de l'amélioration du bien-fonds, 
notamment les sommes reçues pour le 
prix d'achat du bien-fonds et pour 
l'obtention d'une mainlevée ou d'une 
quittance des charges qui grevaient 
antérieurement le bien-fonds, 
constituent, sous réserve du paiement de 
ce prix d'achat et des sommes 
nécessaires à la mainlevée ou à une 
quittance de ces charges antérieures, des 
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fonds détenus en fiducie au bénéfice des 
personnes mentionnées au 
paragraphe (l). 

Duties of owner as to trust fund 
5(3)        The owner is the trustee of the 
trust funds created under subsections (1) 
and (2) and he shall not appropriate or 
convert any part of the trust fund to or 
for his own use or to or for any use not 
authorized by the trust until 

(a) the contractor has been paid all 
sums justly owed to him in respect 
of the performance of the contract; 
and 

(b) provision for the payment of other 
affected beneficiaries of the trust 
has been made. 

Obligation du propriétaire à titre de 
fiduciaire 
5(3)        Le propriétaire est le fiduciaire 
des fonds détenus en fiducie sous le 
régime des paragraphes (l) et (2) et il ne 
peut affecter ni détourner aucune partie 
de ces fonds à son usage personnel ou à 
un usage non autorisé par la fiducie tant : 

a) que l'entrepreneur n'a pas été payé 
de toutes les sommes qui lui sont 
légitimement dues pour l'exécution 
du contrat; 

b) que des dispositions n'ont pas été 
prises pour assurer le paiement des 
autres bénéficiaires de la fiducie. 

Exception 
5(4)        Notwithstanding subsection (3), 
where an owner has himself paid, in 
whole or in part, 

(a) any sub-contractor or other person 
who has supplied materials or 
provided services for the purpose 
of performing the contract or any 
sub-contract thereunder; 

(b) any assessment of The Workers 
Compensation Board arising out 
of work done in performing the 
contract or any sub-contract 
thereunder; 

(c) any worker who has been 
employed by the contractor or any 
sub-contractor for the purpose of 
performing the contract or sub-
contract for work done in the 
performance of the contract or the 
sub-contract; or 

(d) any other affected beneficiary in 

Exception 
5(4)        Par dérogation au 
paragraphe (3), lorsque le propriétaire a 
lui-même payé, en tout ou en partie : 

a) soit un sous-traitant ou une autre 
personne qui a fourni des 
matériaux ou des services pour 
l'exécution du contrat ou d'un 
contrat de sous-traitance 
accessoire; 

b) soit une cotisation de la 
Commission des accidents du 
travail résultant des travaux 
effectués dans l'exécution du 
contrat ou d'un contrat de sous-
traitance accessoire; 

c) soit un ouvrier employé par 
l'entrepreneur ou un sous-traitant 
pour l'exécution du contrat ou d'un 
contrat de sous-traitance pour le 
travail effectué dans l'exécution du 
contrat ou du contrat de sous-
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respect of a claim arising out of 
the performance of the contract or 
any sub-contract thereunder; 

the retention by the owner of a sum 
equal to the sum so paid by him shall be 
deemed not to be an appropriation or 
conversion thereof to or for his own use 
or to or for any use not authorized by the 
trust if, prior to the retention, all 
beneficiaries of the trust entitled under 
him have been paid in full. 

traitance; 

d) soit tout autre bénéficiaire d'une 
réclamation résultant de 
l'exécution du contrat ou d'un 
contrat de sous-traitance 
accessoire, 

la retenue par le propriétaire d'une 
somme égale à celle qu'il a ainsi payée 
n'est pas réputée être une affectation ou 
une appropriation à son usage personnel 
ou à un usage non autorisé par la fiducie 
si tous les bénéficiaires de la fiducie ont 
été, avant qu'il n'effectue cette retenue, 
payés intégralement des sommes qui leur 
étaient dues 

Protection of money lenders 
6(1)        Notwithstanding sections 4 
and 5, where money is lent to a person 
upon whom, in respect of a contract or 
sub-contract, a trust is imposed by those 
sections, and is used by him to pay in 
whole or in part 

(a) any sub-contractor engaged for the 
purposes of performing the 
contract or sub-contract; 

(b) any assessment of The Workers 
Compensation Board arising out 
of work done in performing the 
contract or sub-contract; 

(c) any workers who have been 
employed for the purposes of 
performing the contract or sub-
contract; or 

(d) any persons who have supplied 
materials or provided services for 
the purposes of the contract or 
sub-contract; 

trust moneys may be applied to 
discharge the loan to the extent that the 
lender's money was so used by the 
trustee and any sum so applied shall be 

Protection des prêteurs 
6(1)        Par dérogation aux articles 4 
et 5, lorsqu'une personne, à qui ces 
articles confient un rôle de fiduciaire aux 
termes d'un contrat ou d'un contrat de 
sous-traitance, emprunte de l'argent qui 
sert à payer en tout ou en partie : 

a) soit un sous-traitant engagé pour 
l'exécution du contrat ou d'un 
contrat de sous-traitance; 

b) soit une cotisation de la 
Commission des accidents du 
travail résultant de travaux 
effectués dans l'exécution du 
contrat ou d'un contrat de sous-
traitance; 

c) soit un ouvrier employé pour 
l'exécution du contrat ou d'un 
contrat de sous-traitance; 

d) soit une personne qui a fourni des 
matériaux ou des services pour 
l'exécution du contrat ou d'un 
contrat de sous-traitance, 

les fonds en fiducie peuvent être imputés 
au paiement du prêt dans la mesure où 
l'argent emprunté a été utilisé par le 
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deemed not to be an appropriation or 
conversion thereof to or for his own use 
or to or for any use not authorized by the 
trust. 

fiduciaire aux fins mentionnées ci-
dessus; la somme ainsi affectée au 
remboursement d'un tel prêt n'est pas 
réputée une affectation ou une 
appropriation à l'usage personnel du 
fiduciaire ou à un usage non autorisé par 
la fiducie. 

Certain moneys not subject to 
garnishment 
6(2)        Where money owing to a 
contractor or sub-contractor in respect of 
the contract price under a contract or 
sub-contract would, if paid to the 
contractor or sub-contractor, be subject 
to a trust under section 4, the money is 
not subject to garnishment under The 
Garnishment Act. 

Sommes non assujetties à une saisie-
arrêt 
6(2)        Lorsqu'une somme d'argent est 
due à un entrepreneur ou à un sous-
traitant sur le prix contractuel et qu'elle 
serait, si elle leur était payée, détenue en 
fiducie aux termes de l'article 4, cette 
somme ne peut faire l'objet d'une saisie-
arrêt en vertu de la Loi sur la saisie-
arrêt. 

Assignment not valid against lien or 
trust 
6(3)        No assignment by the 
contractor or sub-contractor of any 
moneys due or to become due on 
account of the contract price under a 
contract or sub-contract is valid as 
against any lien or trust created under 
this Act. 

Invalidité d'une cession 
6(3)        Une cession faite par 
l'entrepreneur ou le sous-traitant de 
sommes d'argent qui lui sont dues ou qui 
deviendront dues, à valoir sur le prix 
contractuel, ne peut être opposée à un 
privilège créé ou à une fiducie constituée 
aux termes de la présente loi. 

Assignment subject to trust 
6(4)        Where a right to payment of 
moneys, which upon receipt by the 
assignor would be subject to a trust 
under this Act, is assigned, or purported 
to be assigned, moneys received by the 
assignee under the assignment or 
purported assignment are subject to the 
trust and the assignee is the trustee. 

Cession assujettie à la fiducie 
6(4)        Lorsqu'un droit au paiement de 
sommes d'argent, lesquelles 
deviendraient sur réception par le cédant 
assujetties à une fiducie aux termes de la 
présente loi, est cédé ou présumé cédé, 
les sommes reçues par le cessionnaire 
dans le cadre de la cession ou de la 
présumée cession sont assujetties à la 
fiducie et le cessionnaire en devient le 
fiduciaire. 

Offence and penalty 
7           Every person upon whom a trust 

Infraction et peine 
7           Toute personne à qui 
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is imposed by section 4, 5 or 6 who 
knowingly appropriates or converts any 
moneys constituting a trust under those 
sections to or for his own use or to or for 
any use not authorized by the trust is 
guilty of an offence and liable, on 
summary conviction, to a fine of not 
more than $50,000. or to imprisonment 
for a term of not more than two years, or 
to both and every director or officer of a 
corporation who knowingly assents to or 
acquiesces in an offence by the 
corporation under this section is, in 
addition to the corporation, guilty of the 
same offence and liable, on summary 
conviction, to a similar penalty. 

l'article 4, 5 ou 6 impose un rôle de 
fiduciaire et qui sciemment affecte ou 
détourne à son propre usage ou à un 
usage non autorisé par la fiducie des 
fonds détenus en fiducie aux termes de 
ces articles, commet une infraction et se 
rend passible, sur déclaration sommaire 
de culpabilité, d'une amende d'au 
plus 50 000 $ et d'un emprisonnement 
d'au plus deux ans ou de l'une de ces 
peines; de plus, tout administrateur ou 
dirigeant d'une corporation qui 
sciemment consent ou acquiesce à une 
infraction commise par la corporation, 
commet la même infraction et se rend 
passible, sur déclaration sommaire de 
culpabilité, des mêmes sanctions. 

Limit of time for asserting claims to 
trust moneys 

8 No action to assert any claim to moneys 
constituting a trust under section 4 or 5 
shall be commenced after the expiry of 180 
days after the date upon which the person 
bringing the action first became aware of 
the breach of trust. 

Prescription 

8 Une action en réclamation d'une somme 
d'argent détenue en fiducie en vertu de 
l'article 4 ou 5 doit être intentée dans les 
l80 jours de la date à laquelle le demandeur 
a, pour la première fois, eu connaissance de 
la malversation du fiduciaire. 

Registration time limits, etc., do not 
apply to trusts 
9           The existence of a trust and a 
cause of action asserting the existence of 
a trust or any breach of trust under this 
Act are not affected by the fact that the 
time for filing a lien under this Act has 
expired. 

Conséquence de la déchéance du délai 
d'enregistrement 
9           L'expiration du délai pour 
enregistrer un privilège aux termes de la 
présente loi n'a pas de conséquence sur 
l'existence d'une fiducie ou sur une cause 
d'action faisant valoir l'existence d'une 
fiducie ou la malversation d'un fiduciaire 
dans le cadre de la présente loi. 

Creation of lien 
13          Any person who 

(a) does any work; or 

(b) provides any services; or 

(c) supplies any materials to be used; 

Création du privilège 
13          Quiconque, dans le cadre de 
l'exécution d'un contrat ou d'un contrat 
de sous-traitance : 

a) ou bien effectue des travaux pour 
un propriétaire, un entrepreneur ou 
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in performance of a contract or sub-
contract for any owner, contractor or 
sub-contractor has, by virtue thereof, a 
lien for the value of the work, services or 
materials which, subject to section 16, 
attaches upon the estate or interest of the 
owner in the land or structure upon or in 
respect of which the work was done or 
the services were provided or the 
materials were supplied, and the land 
occupied thereby or enjoyed therewith. 

un sous-traitant; 

b) ou bien leur fournit des services; 

c) ou bien leur fournit des matériaux, 

acquiert, de ce fait, un privilège, pour la 
valeur de ces travaux, services ou 
matériaux lequel, sous réserve de 
l'article 16, grève le droit que possède le 
propriétaire sur le bien-fonds ou sur 
l'ouvrage sur lequel ou à l'égard duquel 
les travaux ont été effectués ou les 
services ou matériaux fournis, et sur les 
biens-fonds sur lesquels l'ouvrage est 
érigé ou avec lesquels s'exerce la 
jouissance de l'ouvrage. 

Liens against Crown, etc. 

16 Where the owner of the land or structure 
upon or in respect of which any work is 
done, or services are provided, or materials 
are supplied, is the Crown, a Crown 
agency, or a municipality, the lien created 
by section 13 does not attach to the interest 
of the Crown, the Crown agency or the 
municipality, in the land or structure but 
constitutes a charge on amounts required to 
be retained under section 24 and, subject to 
section 45, this Act applies, with such 
modifications as the circumstances require, 
and shall be construed to have effect in the 
enforcement of the charge on the amounts 
retained without the requirement of 
registration of the lien or a claim for lien 
against the land or structure. 

Privilèges contre la Couronne 

16 Lorsque la Couronne, un organisme 
gouvernemental, ou une municipalité est le 
propriétaire d'un bien-fonds ou d'un 
ouvrage sur ou à l'égard duquel les travaux 
sont effectués ou les services ou matériaux 
fournis, le privilège créé par l'article 13 ne 
grève pas leur intérêt dans le bien-fonds ou 
l'ouvrage, mais il constitue une charge sur 
les montants qui doivent être retenus aux 
termes de l'article 24; sous réserve de 
l'article 45, la présente loi s'applique et 
s'interprète alors, avec les adaptations 
nécessaires, à l'égard de l'exécution de la 
charge contre les montants retenus sans 
qu'il soit nécessaire d'enregistrer le 
privilège ou une réclamation de privilège 
sur le bien-fonds ou sur l'ouvrage. 

Money paid into court, etc., in place of 
land 
56(1)       Any money paid into court or 
any security given under 
subsection 55(2) stands in place of the 
land against which the lien was 
registered and is subject to the claims of 

(a) the persons whose liens have been 

Dépôt ou garantie remplaçant le bien-
fonds 
56(1)       Lorsque, dans le cadre du 
paragraphe 55(2) une somme d'argent est 
déposée au greffe ou qu'une garantie est 
fournie, la somme déposée ou la garantie 
tient lieu du bien-fonds sur lequel le 
privilège est enregistré, et elle est 
assujettie aux réclamations : 

http://web2.gov.mb.ca/laws/statutes/ccsm/b091f.php#56
http://web2.gov.mb.ca/laws/statutes/ccsm/b091e.php#56
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vacated; and 

(b) every person who 

(i) both at the time of filing the 
application under 
subsection 55(2) and at the 
time of filing application for 
payment out under 
subsection (3), has a 
subsisting claim for lien, and 

(ii) has registered a claim for lien 
prior to the time of filing the 
application for payment out 
under subsection (3); 

but the persons whose liens have been 
ordered vacated have a first charge on 
the money or security to the extent of 
any amount, including costs, found by 
the judge to be owing to them. 

a) des personnes dont les privilèges 
ont été annulés, 

b) de quiconque 

(i) d'une part, a une réclamation 
de privilège en vigueur au 
moment du dépôt de la 
requête aux termes du 
paragraphe 55(2) de même 
qu'au moment du dépôt de la 
requête aux termes du 
paragraphe (3) du présent 
article, 

(ii) d'autre part, a enregistré une 
réclamation de privilège 
avant le dépôt de la requête 
aux termes du paragraphe (3). 

Toutefois, les personnes dont les 
privilèges ont été annulés par 
l'ordonnance ont une charge prioritaire 
sur la somme déposée ou la garantie, 
jusqu'à concurrence des montants, y 
compris les frais, que le juge a déclaré 
être dus à ces personnes. 

No reduction of holdback 
56(2)       Money paid into court or 
security given under subsection 55(2) 
does not reduce the amount required to 
be retained by the owner under 
section 24. 

Pas de réduction de la retenue 
56(2)       Le montant que doit retenir le 
propriétaire aux termes de l'article 24 
n'est pas réduit par le fait qu'une somme 
est déposée ou une garantie fournie sous 
le régime du paragraphe 55(2). 

Order for payment out of court 
56(3)       Where money has been paid 
into court or security has been given 
under subsection 55(2), the court may, 
upon application and upon notice to 
every person affected, order the money 
to be paid out or the security to be 
delivered, as the case may be, to the 
person entitled thereto. 

Ordonnance de paiement des sommes 
déposées au greffe 
56(3)       Lorsqu'une somme a été 
déposée ou une garantie fournie sous le 
régime du paragraphe 55(2), le tribunal 
peut, sur demande et après notification à 
tous les intéressés, ordonner que la 
somme ou, le cas échéant, la garantie 
soit remise à la personne qui y a droit. 

  

http://web2.gov.mb.ca/laws/statutes/ccsm/b091f.php#56(2)
http://web2.gov.mb.ca/laws/statutes/ccsm/b091e.php#56(2)
http://web2.gov.mb.ca/laws/statutes/ccsm/b091f.php#56(3)
http://web2.gov.mb.ca/laws/statutes/ccsm/b091e.php#56(3)
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Builders' Lien Act, R.S.N.S. 1989, c. 277, ss. 44A to 44G 

Owner trustee of trust fund for contractor 

44A (1) All amounts received by an owner that are to be used in the financing of any of the 
purposes enumerated in Section 6, including any amount that is to be used in the payment of the 
purchase price of the land and the payment of prior encumbrances, constitute, subject to the 
payment of the purchase price of the land and prior encumbrances, a trust fund for the benefit of 
the contractor. 

(2) Where amounts become payable under a contract to a contractor by the owner, an amount 
that is equal to an amount that is in the owner's hands or received by the owner at any time 
thereafter constitutes a trust fund for the benefit of the contractor. 

(3) Where the substantial performance of a contract has been deemed, or has been declared by 
the court, an amount that is equal to the unpaid price of the substantially performed portion of the 
contract that is in the owner's hands or is received by the owner at any time thereafter constitutes 
a trust fund for the benefit of the contractor. 

(4) The owner is the trustee of the trust fund created by subsection (1), (2) or (3), and the owner 
shall not appropriate or convert any part of a fund to the owner's own use or to any use 
inconsistent with the trust until the contractor is paid all amounts related to any of the purposes 
enumerated in Section 6 owed to the contractor by the owner. 2004, c. 14, s. 20. 

Contractor trustee of trust fund 

44B (1) All amounts 

(a) owing to a contractor or subcontractor, whether or not due or payable; or 

(b) received by a contractor or subcontractor, 

on account of the contract or subcontract price of any of the purposes enumerated in Section 
6 constitute a trust fund for the benefit of the subcontractors and other persons who have 
supplied services or materials to any of the purposes enumerated in Section 6 who are owed 
amounts by the contractor or subcontractor. 

(2) The contractor or subcontractor is the trustee of the trust fund created by subsection (1) and 
the contractor or subcontractor shall not appropriate or convert any part of the fund to the 
contractor's or subcontractor's own use or to any use inconsistent with the trust until all 
subcontractors and other persons who supply services or materials to any of the purposes 
enumerated in Section 6 are paid all amounts related to any of the purposes enumerated 
in Section 6 owed to them by the contractor or subcontractor. 2004, c. 14, s. 20. 
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Where owner's interest in premises sold 

44C (1) Where the owner's interest in a premises is sold by the owner, an amount equal to 

(a) the value of the consideration received by the owner as a result of the sale, 

less 

(b) the reasonable expenses arising from the sale and the amount, if any, paid by the vendor to 
discharge any existing mortgage indebtedness on the premises, 

constitutes a trust fund for the benefit of the contractor. 

(2) The former owner is the trustee of the trust created by subsection (1), and shall not 
appropriate or convert any part of the trust property to the former owner's own use or to any use 
inconsistent with the trust until the contractor is paid all amounts owed to the contractor that 
relate to any of the purposes enumerated inSection 6. 2004, c. 14, s. 20. 

Payment by trustee 

44D Subject to Section 13, every payment by a trustee to a person the trustee is liable to pay for 
services or materials supplied to any of the purposes enumerated inSection 6 discharges the trust 
of the trustee making the payment and the trustee's obligations and liability as trustee to all 
beneficiaries of the trust to the extent of the payment made by the trustee. 2004, c. 14, s. 20. 

Retention or application of trust funds upon payment 

44E (1) A trustee who pays in whole or in part for the supply of services or materials to any of 
the purposes enumerated in Section 6 out of money that is not subject to a trust under this Act 
may retain from trust funds an amount equal to that paid by the trustee without being in breach of 
the trust. 

(2) Where a trustee pays in whole or in part for the supply of services or materials to any of the 
purposes enumerated in Section 6 out of money that is loaned to the trustee, trust funds may be 
applied to discharge the loan to the extent that the lender's money was so used by the trustee, and 
the application of trust money does not constitute a breach of the trust. 2004, c. 14, s. 20. 

Retention of trust funds where outstanding debt or claim 

44F A trustee may, without being in breach of trust, retain from trust funds an amount that, as 
between the trustee and the person the trustee is liable to pay under a contract or subcontract 
related to any of the purposes enumerated in Section 6, is equal to the balance in the trustee's 
favour of all outstanding debts, claims or damages, whether or not related to any of the purposes 
enumerated in Section 6. 2004, c. 14, s. 20. 
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Persons liable for breach of trust 

44G (1) In addition to the persons who are otherwise liable in an action for breach of trust under 
this Act, 

(a) every director or officer of a corporation; and 

(b) any person, including an employee or agent of the corporation, who has effective control of a 
corporation or its relevant activities, 

who assents to, or acquiesces in, conduct that the person knows or reasonably ought to know 
amounts to breach of trust by the corporation is liable for the breach of trust. 

(2) The question of whether a person has effective control of a corporation or its relevant 
activities is one of fact and in determining this the court may disregard the form of any 
transaction and the separate corporate existence of any participant. 

(3) Where more than one person is found liable or has admitted liability for a particular breach of 
trust under this Act, those persons are jointly and severally liable. 

(4) A person who is found liable, or who has admitted liability, for a particular breach of trust 
under this Act is entitled to recover contribution from any other person also liable for the breach 
in such amount as will result in equal contribution by all parties liable for the breach unless the 
court considers such apportionment would not be fair and, in that case, the court may direct such 
contribution or indemnity as the court considers appropriate in the circumstances. 2004, c. 14, s. 
20. 
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Builders' Lien Act, S.B.C. 1997, c. 45, ss. 10 and 11 

Contract money received constitutes trust fund 

10  (1) Money received by a contractor or subcontractor on account of the price of the 
contract or subcontract constitutes a trust fund for the benefit of persons engaged 
in connection with the improvement by that contractor or subcontractor and the 
contractor or subcontractor is the trustee of the fund. 

(2) Until all of the beneficiaries of the fund referred to in subsection (1) are paid, 
a contractor or subcontractor must not appropriate any part of the fund to that 
person's own use or to a use not authorized by the trust. 

(3) If the liens of a class of lien claimants are discharged under this Act by the 
payment of an amount that is less than the amount owing to the person who 
engaged the class, the members of the class are subrogated to the rights under 
subsections (1) and (2) of the person who engaged the class. 

(4) Subsections (1) and (2) do not apply to money received by an architect, 
engineer or material supplier. 

Certain applications of trust fund deemed not to be appropriation or conversion 

11  (1) A contractor or subcontractor commits an offence if that person 

(a) appropriates or converts any part of a fund in contravention of 
section 10, or 

(b) contravenes section 13 (2). 

(2) A person who commits an offence under subsection (1) (a) is liable to a fine 
of not more than $10 000 or to imprisonment for a term of not more than 2 years, 
or both. 

(3) If a contractor or subcontractor is a corporation, a director or officer of the 
corporation who knowingly assents to or acquiesces in an offence under 
subsection (1) (a) by the corporation commits the offence in addition to the 
corporation. 

(4) Despite subsections (1) to (3), 

(a) to the extent that a contractor or subcontractor has paid for work 
or material supplied under a contract or subcontract, the retention by 
the contractor or subcontractor of trust money in an amount equal to 
the amount paid is not an appropriation or conversion that 
contravenes section 10, and 

(b) if money is loaned to a person on whom a trust is imposed by 
section 10 and is used to pay for all or part of work or material 
supplied, trust money may be applied to discharge the loan to the 
extent that the lender's money was so used by the trustee, and money 
so applied is not an appropriation or conversion that contravenes 
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section 10. 

(5) An information must not be laid in respect of an alleged offence under 
subsection (1) or (3) more than 3 years after the alleged offence occurred. 

(6) Subsection (4) (b) does not limit the rights of a lender who, in the ordinary 
course of business, receives money in good faith from a person on whom a trust is 
imposed under section 10. 

(7) If a contractor or subcontractor commingles, with other money, any part of the 
fund referred to in section 10, that, of itself, does not constitute a breach of the 
trust created under section 10 (1) or a contravention of section 10 (2). 
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The Builders' Lien Act, S.S. 1984-85-86, c. B71 Part II. ss. 6 to 21 

Owner’s trust 

6(1) All amounts received by an owner, other than the Crown, that are to be used in the financing 
of an improvement, including the purchase price of the land and the payment of prior 
encumbrances, constitute, subject to the payment of the purchase price of the land and prior 
encumbrances, a trust fund for the benefit of the contractor. 

(2) Where the owner provides his own capital or where the owner is the Crown, and where 
amounts become payable under a contract to a contractor, the moneys in the hands of the owner 
or received by him for payment under the contract at any time thereafter constitute a trust fund 
for the benefit of the contractor. 

(3) Where the owner’s interest in an improvement is sold by the owner, an amount equal to the 
positive difference between: 

(a) the value of the consideration received by the owner as a result of the sale; and 

(b) the reasonable expenses arising from the sale and the amount, if any, paid by the vendor to 
discharge any encumbrances which are entitled to priority under this Act; constitutes a trust fund 
for the benefit of the contractor. 

(4) The owner is the trustee of the trust fund created by subsections (1) to (3), and he shall not 
appropriate or convert any part of the trust fund to his own use or to any use inconsistent with the 
trust until the contractor is paid all amounts related to the improvement owed to him by the 
owner. 

 

Contractor’s trust 

7(1) All amounts: 

(a) owing to a contractor, whether or not due or payable; or 

(b) received by a contractor; 

on account of the contract price of an improvement constitute a trust fund for the benefit of: 

(c) subcontractors who have subcontracted with the contractor and other persons who have 
provided materials or services to the contractor for the purpose of performing a contract; and 

(d) labourers who have been employed by the contractor for the purpose of performing the 
contract. 

(2) The contractor is the trustee of the trust fund created by subsection (1) and he shall not 
appropriate or convert any part of the trust fund to his own use or to any use inconsistent with the 
trust until all persons for whose benefit the trust is constituted are paid all amounts related to the 
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improvement owed to them by the contractor. 

Subcontractor’s trust 

8(1) All amounts: 

(a) owing to a subcontractor, whether or not due or payable; or 

(b) received by a subcontractor;  

on account of the subcontract price of an improvement constitute a trust fund for the benefit of: 

(c) subcontractors who have subcontracted with the subcontractor and other persons who have 
provided materials or services to the subcontractor for the purpose of performing the subcontract; 
and 

(d) labourers who have been employed by the subcontractor for the purpose of performing the 
subcontract. 

(2) The subcontractor is trustee of the trust fund created by subsection (1) and he shall not 
appropriate or convert any part of the trust fund to his own use or to any use inconsistent with the 
trust until all persons for whose benefit the trust is constituted are paid all amounts related to the 
improvement owed to them by that subcontractor. 

 

Trust for insurance proceeds 

9 Where an improvement is wholly or partly destroyed or damaged, any amount received or 
receivable by reason of insurance on the property by a trustee mentioned in section 6, 7 or 8, or a 
prior mortgagee: 

(a) takes the place of the improvement so destroyed or damaged to the extent of the value of the 
improvement as part of the contract price; and 

(b) constitutes, after satisfying the claim of any mortgagee which is otherwise entitled to priority, 
a trust fund for the benefit of the beneficiaries mentioned in sections 6, 7 or 8, as the case may 
be; and the trustee shall not appropriate or convert any part of the trust fund to hisown use or to 
any use inconsistent with the trust until the beneficiaries for whose benefit the trust is created are 
paid all amounts related to the improvement owed to them by the trustee. 

 

Where consideration not money 

10 Where any part of the consideration of a contract between an owner and a contractor, or a 
subcontract between a contractor and a subcontractor, does not consist of money, the value of the 
part of the consideration that does not consist of money is deemed to be money owing from the 
owner to the contractor, or from the contractor to the subcontractor, as the case may be, for the 
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benefit of the persons for whom the trust is constituted pursuant to subsections 6(4), 7(2) and 
8(2), respectively. 

Where trustee pays for services, etc. 

11 Subject to the requirement to maintain a holdback, a trustee who pays in whole or in part for 
services or materials provided to an improvement or pays a beneficiary pursuant to the contract 
or subcontract out of money that is not subject to a trust under this Part may retain from trust 
funds an amount equal to that paid by him. 

 

Where trustee pays for services, etc., out of borrowed money 

12 Subject to the requirement to maintain a holdback, where a trustee pays inwhole or in part for 
services or materials provided to an improvement, or pays abeneficiary pursuant to the contract 
or subcontract, as the case may be, out of money that is lent to him, trust funds may be applied to 
discharge the loan to the extent that the lender’s money was so used by the trustee. 

 

Set off by trustee 

13 Subject to the requirement to maintain a holdback, a trustee may, retain from trust funds an 
amount that, as between himself and the person he is liable to pay under a contract or subcontract 
related to the improvement, is equal to the balance in the trustee’s favour of all outstanding 
debts, claims or damages, that are related to the improvement. 

 

When trustee discharged 

14 Subject to the requirement to maintain a holdback, every payment made by a 

trustee to a person whom he is liable to pay for services or materials provided to an improvement 
discharges, to the extent of the payment made by him, the trust of that trustee and his obligations 
and liabilities as trustee to all beneficiaries of the trust. 

 

Priorities between beneficiaries and third parties 

15 In addition to any other priority which a beneficiary of a trust constituted by this Part may 
have at law, a beneficiary has priority over all general or special assignments, security interests, 
judgments, seizures, attachments, garnishments and receiving orders, whenever received, 
granted, issued or made, of or in respect of the contract or subcontract price or any portion of the 
contract or subcontract price 
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Liability for breach of trust by corporation 

16(1) Where a corporation is constituted a trustee by this Part, in addition to thepersons who are 
otherwise liable in an action for breach of trust: 

(a) every director or officer of the corporation; and 

(b) any person, including an employee or agent of the corporation who has effective control of 
the corporation or its relevant activities; who assents to, or acquiesces in, conduct that he knows 
or reasonably ought to know amounts to breach of trust by the corporation is liable for the breach 
of trust. 

(2) The question of whether a person has effective control of a corporation or its relevant 
activities is one of fact and, in determining that question, the court may disregard the form of any 
transaction and the separate corporate existence of any participant. 

(3) All persons who are found liable or have admitted liability for a particular breach of trust 
under this Part are jointly and severally liable. 

(4) A person who is found liable, or who has admitted liability, for a particular breach of a trust 
under this Part is entitled to recover contribution from any other person also liable for the breach 
in an amount to be determined by the court. 

 

Summary disposition of dispute concerning trust money 

17(1) An application for directions may be made to the court where a dispute arises:  

(a) respecting the claim of a person for whose benefit a trust is constituted under this Part; or 

(b) respecting the administration of the trust fund. 

(2) An application under subsection (1) may be made by: 

(a) the person with respect to whose claim the dispute has arisen; 

(b) any person for whose benefit the trust fund is created by this Part; or 

(c) the trustee.  

 

Offence and penalty 

18(1) Every person who is a trustee under this Part and who knowingly appropriates or converts 
any moneys constituting a trust under this Part to or for his own use or to or for any use 
inconsistent with the trust is guilty of an offence.  
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(2) Every director or officer of a corporation who knowingly assents to or acquiesces in an 
offence by the corporation under subsection (1) is guilty of an offence. 

(3) Every person who is guilty of an offence under subsection (1) or (2) is liable to a fine of not 
more than $50,000, to imprisonment for a term of not more than two years or to both such fine 
and imprisonment. 

(4) A director or officer of a corporation may be charged with an offence under this section 
whether or not the corporation has been charged or convicted of the offence. 

(5) The time limit for laying an information under this section is two years from the time when 
the offence occurred. 

 

When trust expires and limitation period 

19(1) On the expiry of two years after the contract is completed or abandoned: 

(a) a person who is a trustee under this Part is discharged from his obligations as trustee; and 

(b) no action to enforce the trust may be commenced. 

(2) Subsection (1) does not affect the ability to commence and maintain a prosecution. 

 

Trust not affected 

20 The trust is not affected by the fact that the time for registering a claim of lien under this Act 
has expired. 

 

Payment pursuant to Act not breach of trust 

21 Payment from or retention of trust funds when authorized or required to be made by this Act 
is not a breach of trust. 
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Construction Lien Act, R.S.O. 1990, c. C-30, Part II, ss. 7 to 13 

 

7.  (1)  All amounts received by an owner, 
other than the Crown or a municipality, that are 
to be used in the financing of the improvement, 
including any amount that is to be used in the 
payment of the purchase price of the land and 
the payment of prior encumbrances, constitute, 
subject to the payment of the purchase price of 
the land and prior encumbrances, a trust fund 
for the benefit of the contractor. R.S.O. 1990, 
c. C.30, s. 7 (1). 

Fiducie pour le bénéfice du propriétaire 
Fonds placé en fiducie 

7.  (1)  Sauf s’il s’agit de la Couronne ou 
d’une municipalité, les montants reçus par un 
propriétaire qui servent à financer des 
améliorations, y compris les montants destinés 
au paiement du prix d’achat du bien-fonds et à 
la purge des sûretés qui le grèvent, constituent, 
sous réserve de ces paiements, un fonds en 
fiducie pour le bénéfice de l’entrepreneur. 
L.R.O. 1990, chap. C.30, par. 7 (1). 

Amounts certified as payable 
(2)  Where amounts become payable 

under a contract to a contractor by the owner 
on a certificate of a payment certifier, an 
amount that is equal to an amount so certified 
that is in the owner’s hands or received by the 
owner at any time thereafter constitutes a trust 
fund for the benefit of the contractor. R.S.O. 
1990, c. C.30, s. 7 (2). 

 

Les montants certifiés payables 
(2)  Lorsque des montants sont payables 

par le propriétaire à un entrepreneur en vertu 
d’un contrat et sur la foi du certificat de la 
personne qui autorise le paiement, un montant 
égal au montant ainsi certifié qui est en la 
possession du propriétaire ou qu’il reçoit par la 
suite, constitue un fonds en fiducie pour le 
bénéfice de l’entrepreneur. L.R.O. 1990, chap. 
C.30, par. 7 (2). 

Where substantial performance certified 
(3)  Where the substantial performance 

of a contract has been certified, or has been 
declared by the court, an amount that is equal 
to the unpaid price of the substantially 
performed portion of the contract that is in the 
owner’s hands or is received by the owner at 
any time thereafter constitutes a trust fund for 
the benefit of the contractor. R.S.O. 1990, 
c. C.30, s. 7 (3). 

Certificat d’exécution pour l’essentiel 
(3)  Lorsqu’un certificat atteste ou qu’un 

tribunal déclare qu’un contrat a été exécuté 
pour l’essentiel, un montant égal au montant 
qui est échu relativement à la partie du contrat 
exécutée pour l’essentiel et qui demeure en la 
possession du propriétaire ou que ce dernier 
reçoit par la suite, constitue un fonds en fiducie 
pour le bénéfice de l’entrepreneur. L.R.O. 
1990, chap. C.30, par. 7 (3). 

Obligations as trustee 
(4)  The owner is the trustee of the trust 

fund created by subsection (1), (2) or (3), and 
the owner shall not appropriate or convert any 
part of a fund to the owner’s own use or to any 
use inconsistent with the trust until the 
contractor is paid all amounts related to the 
improvement owed to the contractor by the 
owner. R.S.O. 1990, c. C.30, s. 7 (4). 

 

Obligations du fiduciaire 
(4)  Le propriétaire est le fiduciaire du 

fonds en fiducie créé aux termes du paragraphe 
(1), (2) ou (3). Il ne doit ni s’approprier ni 
affecter quelque partie que ce soit du fonds à 
son usage personnel ou à des fins 
incompatibles avec les dispositions de la 
fiducie, à moins que l’entrepreneur n’ait déjà 
reçu tous les montants qui lui sont dus par le 
propriétaire relativement aux améliorations. 

http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90c30_e.htm#s7s1
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90c30_f.htm#s7s2
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90c30_e.htm#s7s2
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90c30_f.htm#s7s3
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90c30_e.htm#s7s3
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90c30_f.htm#s7s4
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90c30_e.htm#s7s4
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L.R.O. 1990, chap. C.30, par. 7 (4) 

Contractor’s and subcontractor’s trust 
Amounts received a trust 

8.  (1)  All amounts, 

(a) owing to a contractor or 
subcontractor, whether or not due 
or payable; or 

(b) received by a contractor or 
subcontractor, 

on account of the contract or subcontract price 
of an improvement constitute a trust fund for 
the benefit of the subcontractors and other 
persons who have supplied services or 
materials to the improvement who are owed 
amounts by the contractor or subcontractor. 
R.S.O. 1990, c. C.30, s. 8 (1). 

 

Fiducie pour le bénéfice des entrepreneurs 
et des sous-traitants 
Fonds placé en fiducie 

8.  (1)  Tous les montants : 

a) dus à un entrepreneur ou à un sous-
traitant qu’ils soient ou non échus 
ou exigibles; 

b) reçus par un entrepreneur ou un 
sous-traitant, 

à valoir sur le prix des améliorations exécutées 
aux termes d’un contrat ou d’un contrat de 
sous-traitance constituent un fonds en fiducie 
pour le bénéfice des sous-traitants et des 
personnes qui ont fourni des services et des 
matériaux en vue des améliorations et que 
l’entrepreneur ou le sous-traitant n’a pas 
encore acquittées. L.R.O. 1990, chap. C.30, 
par. 8 (1). 

Obligations as trustee 
(2)  The contractor or subcontractor is 

the trustee of the trust fund created by 
subsection (1) and the contractor or 
subcontractor shall not appropriate or convert 
any part of the fund to the contractor’s or 
subcontractor’s own use or to any use 
inconsistent with the trust until all 
subcontractors and other persons who supply 
services or materials to the improvement are 
paid all amounts related to the improvement 
owed to them by the contractor or 
subcontractor. R.S.O. 1990, c. C.30, s. 8 (2). 

 

Obligations du fiduciaire 
(2)  L’entrepreneur ou le sous-traitant est 

le fiduciaire du fonds en fiducie créé aux 
termes du paragraphe (1). Il ne doit ni 
s’approprier ni affecter quelque partie que ce 
soit du fonds à son usage personnel ou à des 
fins incompatibles avec les dispositions de la 
fiducie avant de verser aux sous-traitants et aux 
personnes qui ont fourni des services et des 
matériaux en vue des améliorations les 
montants qui leur sont dus relativement aux 
améliorations. L.R.O. 1990, chap. C.30, par. 8 
(2). 

Vendor’s trust 
Amounts received a trust 

9.  (1)  Where the owner’s interest in a 
premises is sold by the owner, an amount equal 
to, 

(a) the value of the consideration 
received by the owner as a result of 
the sale, 

less, 

Fiducie pour le bénéfice du vendeur 
Fonds placé en fiducie 

9.  (1)  Constitue un fonds en fiducie 
pour le bénéfice de l’entrepreneur lorsque le 
propriétaire vend son intérêt dans un local, le 
montant égal à : 

a) la valeur de la contrepartie reçue par 
le propriétaire à la suite de la vente; 

moins : 

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90c30_f.htm#s8s1
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90c30_e.htm#s8s1
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90c30_f.htm#s8s2
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90c30_e.htm#s8s2
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90c30_f.htm#s9s1
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90c30_e.htm#s9s1
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(b) the reasonable expenses arising 
from the sale and the amount, if 
any, paid by the vendor to 
discharge any existing mortgage 
indebtedness on the premises, 

constitutes a trust fund for the benefit of the 
contractor. R.S.O. 1990, c. C.30, s. 9 (1). 

 

b) les dépenses raisonnables engagées 
lors de la vente ajoutées, s’il y a 
lieu, au montant que le vendeur a 
versé pour acquitter toute dette 
hypothécaire grevant le local. 
L.R.O. 1990, chap. C.30, par. 9 (1). 

 

Obligations as trustee 
(2)  The former owner is the trustee of 

the trust created by subsection (1), and shall 
not appropriate or convert any part of the trust 
property to the former owner’s own use or to 
any use inconsistent with the trust until the 
contractor is paid all amounts owed to the 
contractor that relate to the improvement. 
R.S.O. 1990, c. C.30, s. 9 (2). 

 

Obligations à titre de fiduciaire 
(2)  L’ancien propriétaire est fiduciaire 

du fonds créé aux termes du paragraphe (1). Il 
ne doit ni s’approprier ni affecter quelque 
partie que ce soit du bien en fiducie à son 
usage personnel ou à des fins incompatibles 
avec les dispositions de la fiducie avant de 
verser à l’entrepreneur les montants qui lui 
sont dus relativement aux améliorations. 
L.R.O. 1990, chap. C.30, par. 9 (2). 

Payment discharging trust 
10.  Subject to Part IV (holdbacks), 

every payment by a trustee to a person the 
trustee is liable to pay for services or materials 
supplied to the improvement discharges the 
trust of the trustee making the payment and the 
trustee’s obligations and liability as trustee to 
all beneficiaries of the trust to the extent of the 
payment made by the trustee. R.S.O. 1990, 
c. C.30, s. 10. 

 

Le paiement libère la fiducie 
10.  Sous réserve de la partie IV 

(retenues), le versement fait par un fiduciaire à 
la personne envers laquelle il est tenu pour des 
services ou des matériaux fournis en vue des 
améliorations, libère la fiducie dont répond le 
fiduciaire qui effectue le paiement et constitue 
un acquittement de ses obligations et 
responsabilités en cette qualité envers les 
bénéficiaires jusqu’à concurrence du paiement. 
L.R.O. 1990, chap. C.30, art. 10. 

Where trust funds may be reduced 
11.  (1)  Subject to Part IV, a trustee who 

pays in whole or in part for the supply of 
services or materials to an improvement out of 
money that is not subject to a trust under this 
Part may retain from trust funds an amount 
equal to that paid by the trustee without being 
in breach of the trust. R.S.O. 1990, c. C.30, 
s. 11 (1). 

 

Réduction des fonds en fiducie 
11.  (1)  Sous réserve de la partie IV, un 

fiduciaire qui effectue un paiement total ou 
partiel pour des services et des matériaux 
fournis en vue des améliorations prélevé sur 
des sommes d’argent qui ne sont pas assujetties 
à une fiducie aux termes de la présente partie, 
peut retenir sur des fonds en fiducie un 
montant égal à celui qu’il a versé sans manquer 
à ses obligations de fiduciaire. L.R.O. 1990, 
chap. C.30, par. 11 (1). 

Application of trust funds to discharge loan 
(2)  Subject to Part IV, where a trustee 

pays in whole or in part for the supply of 
services or materials to an improvement out of 

Affectation des fonds en fiducie à 
l’acquittement d’un prêt 

(2)  Sous réserve de la partie IV, si un 
fiduciaire effectue un paiement total ou partiel 

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90c30_f.htm#s9s2
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90c30_e.htm#s9s2
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90c30_f.htm#s10
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90c30_e.htm#s10
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90c30_f.htm#s11s1
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90c30_e.htm#s11s1
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90c30_f.htm#s11s2
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money that is loaned to the trustee, trust funds 
may be applied to discharge the loan to the 
extent that the lender’s money was so used by 
the trustee, and the application of trust money 
does not constitute a breach of the trust. R.S.O. 
1990, c. C.30, s. 11 (2). 

 

pour des services ou des matériaux fournis en 
vue des améliorations prélevé sur le produit 
d’un prêt, les fonds en fiducie peuvent servir à 
l’acquittement de ce prêt dans la mesure où 
l’argent prêté a été employé à cette fin par le 
fiduciaire. Cette affectation des fonds en 
fiducie ne constitue pas un manquement à ses 
obligations de fiduciaire. L.R.O. 1990, chap. 
C.30, par. 11 (2). 

Set-off by trustee 
12.  Subject to Part IV, a trustee may, 

without being in breach of trust, retain from 
trust funds an amount that, as between the 
trustee and the person the trustee is liable to 
pay under a contract or subcontract related to 
the improvement, is equal to the balance in the 
trustee’s favour of all outstanding debts, claims 
or damages, whether or not related to the 
improvement. R.S.O. 1990, c. C.30, s. 12. 

 

Compensation par le fiduciaire 
12.  Sous réserve de la partie IV, un 

fiduciaire peut, sans manquer à ses obligations 
en cette qualité, retenir à même le fonds en 
fiducie un montant qui, à son égard et à l’égard 
de son débiteur aux termes d’un contrat ou 
d’un contrat de sous-traitance relatif aux 
améliorations, est égal au solde créditeur en sa 
faveur des dettes, réclamations ou dommages-
intérêts auxquels il a droit, que ceux-ci soient 
reliés ou non aux améliorations. L.R.O. 1990, 
chap. C.30, art. 12. 

Liability for breach of trust 
By corporation 

13.  (1)  In addition to the persons who 
are otherwise liable in an action for breach of 
trust under this Part, 

(a) every director or officer of a 
corporation; and 

(b) any person, including an employee 
or agent of the corporation, who 
has effective control of a 
corporation or its relevant 
activities, 

who assents to, or acquiesces in, conduct that 
he or she knows or reasonably ought to know 
amounts to breach of trust by the corporation is 
liable for the breach of trust. R.S.O. 1990, 
c. C.30, s. 13 (1). 

 

Manquement aux obligations de fiduciaire 
Responsabilité d’une personne morale 

13.  (1)  Outre les personnes tenues sous 
d’autres chefs lors d’une action pour 
manquement aux obligations du fiduciaire aux 
termes de la présente partie, sont tenus 
responsables de ce manquement : 

a) chacun des administrateurs ou 
dirigeants de la personne morale; 

b) la personne, y compris l’employé ou 
le mandataire de la personne 
morale qui a la gouverne réelle de 
celle-ci ou de ses activités 
connexes, 

qui, en toute connaissance ou, selon ce qu’ils 
auraient dû raisonnablement savoir, 
souscrivent ou se livrent à des actes qui 
équivalent de la part de cette personne morale à 
un manquement à ses obligations de fiduciaire. 
L.R.O. 1990, chap. C.30, par. 13 (1) 

Effective control of corporation 
(2)  The question of whether a person 

has effective control of a corporation or its 

Gouverne réelle d’une personne morale 
(2)  La question de savoir si une 

personne a la gouverne réelle de la personne 

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90c30_f.htm#s12
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relevant activities is one of fact and in 
determining this the court may disregard the 
form of any transaction and the separate 
corporate existence of any participant. R.S.O. 
1990, c. C.30, s. 13 (2). 

 

morale ou de ses activités est une question de 
fait. Le tribunal qui détermine cette question 
peut ne pas tenir compte de la forme qu’a prise 
une transaction et du fait qu’un participant soit 
une personne morale distincte. L.R.O. 1990, 
chap. C.30, par. 13 (2). 

Joint and several liability 
(3)  Where more than one person is 

found liable or has admitted liability for a 
particular breach of trust under this Part, those 
persons are jointly and severally liable. R.S.O. 
1990, c. C.30, s. 13 (3). 

 

Responsabilité solidaire 
(3)  Lorsque plus d’une personne est 

jugée responsable ou a admis sa responsabilité 
dans le cas d’un manquement donné aux 
obligations du fiduciaire aux termes de la 
présente partie, ces personnes sont 
solidairement responsables. L.R.O. 1990, chap. 
C.30, par. 13 (3). 

Contribution 
(4)  A person who is found liable, or 

who has admitted liability, for a particular 
breach of a trust under this Part is entitled to 
recover contribution from any other person 
also liable for the breach in such amount as 
will result in equal contribution by all parties 
liable for the breach unless the court considers 
such apportionment would not be fair and, in 
that case, the court may direct such 
contribution or indemnity as the court 
considers appropriate in the circumstances. 
R.S.O. 1990, c. C.30, s. 13 (4). 

 

Contribution 
(4)  La personne qui est jugée 

responsable ou qui a admis sa responsabilité 
dans le cas d’un manquement donné aux 
obligations du fiduciaire aux termes de la 
présente loi, a le droit de recouvrer d’un 
codébiteur à cet égard une contribution qui 
aboutit à la répartition égale de la 
responsabilité entre les codébiteurs, sauf si le 
tribunal estime cette répartition injuste. Dans 
ce dernier cas, le tribunal peut fixer la 
contribution ou l’indemnité qu’il juge 
pertinente. L.R.O. 1990, chap. C.30, par. 13 
(4). 

 
  

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90c30_f.htm#s13s3
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90c30_e.htm#s13s3
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90c30_f.htm#s13s4
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90c30_e.htm#s13s4
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Mechanics' Lien Act, R.S.N.B. 1973, c. M-6, s.3 

 

3(1)All sums received by a builder or 
contractor or a sub-contractor on account of the 
contract price are and constitute a trust fund in 
the hands of the builder or contractor, or of the 
sub-contractor, as the case may be, for the 
benefit of the proprietor, builder or contractor, 
sub-contractors, Workplace Health, Safety and 
Compensation Commission, workmen and 
persons who have supplied material on account 
of the contract or who have rented equipment 
to be used on the contract site, and the builder 
or contractor or the sub-contractor, as the case 
may be is the trustee of all such sums so 
received by him, and until all workmen and all 
persons who have supplied material on the 
contract or who have rented equipment to be 
used on the contract site and all sub-contractors 
are paid for work done or material supplied on 
the contract and the Workplace Health, Safety 
and Compensation Commission is paid any 
assessment with respect thereto, may not 
appropriate or convert any part thereof to his 
own use or to any use not authorized by the 
trust. 

 

3(1)Toutes les sommes d’argent reçues par un 
constructeur, un entrepreneur ou un sous-
traitant, à valoir sur le prix contractuel, sont et 
constituent des fonds détenus en fiducie par le 
constructeur, l’entrepreneur ou le sous-traitant, 
selon le cas, au profit du propriétaire, du 
constructeur ou de l’entrepreneur, des sous-
traitants, de la Commission de la santé, de la 
sécurité et de l’indemnisation des accidents au 
travail, des ouvriers et des personnes qui ont 
fourni des matériaux au titre du contrat ou qui 
ont loué du matériel destiné à être utilisé sur le 
lieu visé par le contrat; le constructeur, 
l’entrepreneur ou le sous-traitant, selon le cas, 
est le fiduciaire de toutes ces sommes qu’il a 
ainsi reçues et il ne peut en affecter ni en 
détourner une partie à son usage personnel ou à 
un usage non autorisé par la fiducie tant que 
tous les ouvriers et toutes les personnes qui ont 
fourni des matériaux au titre du contrat ou qui 
ont loué du matériel destiné à être utilisé sur le 
lieu visé par le contrat ainsi que tous les sous-
traitants ne sont pas payés pour les travaux 
exécutés ou les matériaux fournis au titre du 
contrat et que la Commission de la santé, de la 
sécurité et de l’indemnisation des accidents au 
travail n’a pas reçu toutes les cotisations qui 
s’y rapportent. 

 

3(2)Every builder, contractor or sub-contractor 
who appropriates or converts any part of the 
contract price referred to in subsection (1) to 
his own use or to any use not authorized by the 
trust commits an offence punishable under Part 
II of the Provincial Offences Procedure Act as 
a category F offence and every director or 
officer of a corporation who knowingly assents 
to or acquiesces in any such offence by the 
corporation is guilty of such offence in 
addition to the corporation. 

3(2)Commet une infraction punissable en vertu 
de la Partie II de la Loi sur la procédure 
applicable aux infractions provinciales à titre 
d’infraction de la classe F, tout constructeur, 
entrepreneur ou sous-traitant qui affecte ou 
détourne une partie du prix contractuel visé au 
paragraphe (1) à son usage personnel ou à un 
usage non autorisé par la fiducie; tout 
administrateur ou dirigeant d’une corporation 
qui sciemment consent ou donne son 
assentiment à ce que la corporation commette 
une telle infraction commet lui-même cette 

https://www.canlii.org/en/nb/laws/stat/snb-1987-c-p-22.1/latest/snb-1987-c-p-22.1.html
https://www.canlii.org/fr/nb/legis/lois/ln-b-1987-c-p-22.1/derniere/ln-b-1987-c-p-22.1.html
https://www.canlii.org/fr/nb/legis/lois/ln-b-1987-c-p-22.1/derniere/ln-b-1987-c-p-22.1.html
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infraction. 

 

3(3)Notwithstanding the provisions of this 
section, where a builder, contractor or sub-
contractor has paid in whole or part for any 
materials supplied on account of the contract or 
for any rented equipment or has paid any 
workman or sub-contractor who has performed 
any work or services or placed or furnished any 
material in respect of such contract, the 
retention by such builder, contractor or sub-
contractor of any amount so paid by him shall 
not be deemed an appropriation or conversion 
thereof to his own use or to any use not 
authorized by the trust. 

 

3(3)Nonobstant les dispositions du présent 
article, lorsqu’un constructeur, un entrepreneur 
ou un sous-traitant a payé en tout ou en partie 
des matériaux fournis au titre du contrat ou de 
matériel loué, ou a payé un ouvrier ou un sous-
traitant qui a exécuté des travaux ou des 
services ou placé ou fourni des matériaux dans 
le cadre de ce contrat, la retenue par le 
constructeur, l’entrepreneur ou le sous-traitant 
du montant qu’il a ainsi versé n’est pas réputée 
constituer une affectation ou un détournement 
de ce montant à son usage personnel ou à un 
usage non autorisé par la fiducie. 
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