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FACTUM OF THE RESPONDENT 
PART I – OVERVIEW AND FACTS 
Overview 

1. KB and DM both ran away from their families to a street life of drugs and prostitution.

At age 14, the two girls met in an adolescent treatment centre and ran away again.  DM brought 

KB to stay with her father’s friend, Donny Barabash, and hang out with his friend, Shane 

Rollison.  The men supplied drugs and shelter.  The girls performed explicit sex acts on video. 

Barabash kept the videos; the girls never saw them.  When asked if she wanted to do what she 

did, KB’s answer was unambiguous: “I wanted the drugs.” 

2. In this factum, the Respondent will devote considerable time to saying things that this

Court already knows: Children are not adults.  Children are vulnerable to sexual exploitation by 

adults. Once exploited, they are at significant risk of harm.  The presence of ostensible consent 

does not change that fact, since it is a prerequisite to a finding of exploitation.  Child 

pornography directly harms the children used in its making, and may less directly harm others.  

Apparently there is a need to say these things, because two of the four judges to consider this 

case so far would have acquitted the Appellants on the private use defence established by this 

Court in R v Sharpe. 

3. The trial judge and the dissenting appellate justice felt that courts should not consider

whether the pornographic materials were made in circumstances of exploitation or abuse.1  Like 

the Appellants, they interpreted Sharpe as exculpating the making and possession of child 

pornography if three narrow grounds apply: the acts were ostensibly consensual, the recording 

was ostensibly consensual, and the pornography was privately held. 

4. Sharpe clearly made the point that the private use defence will apply where explicit

materials carry significant expressive value and negligible risk of harm to children.  The 

Appellants’ narrow interpretation misses that point entirely, and contains three essential flaws.  

By relying on a naked version of “consent”, it denies children the protection of concepts like 

1 QB Reasons at para 195 - RR at p 37; see also at paras 162-164, 196-202, 208-210, 215, 232, 244-250, 258, 262-
267 – RR at pp 31-32, 37-38, 39-41, 44, 46-47, 48, 49-50; CA Reasons at para 38 - RR at p 64 



2 

vitiation, willful blindness and exploitation. By testing for illegal sex acts, it undefines child 

pornography. By failing to consider whether the children would derive any benefit from the 

pornographic materials, it ignores expressive value and allows children to be used for the sexual 

entertainment of adults. 

5. In short, the narrow interpretation is a recipe for the exploitation of vulnerable youth. 

6. The court below correctly interpreted and applied the private use defence. The appeal to 

this Court should be dismissed. 

Summary of facts 

7. DM and KB had run away from their family lives and lived on the street since they were 

12 or 13 years old.2 Both had been involved in underage prostitution3 and used crack cocaine 

and marijuana frequently. 4 In early 2008, both girls had been placed at a custodial treatment 

center for high risk teens. In March, they ran away. 

8. DM brought KB to Barabash's house, where they stayed on and off for one to three 

weeks. 5 She had met Barabash about a year earlier. He was a friend of her father and cousin, 

and had been her drug dealer for close to a year.6 DM had met Rollison at Barabash's place.7 

She considered Rollison a friend and "somebody to smoke weed with, that's all."8 KB had never 

previously met either of the Appellants. 9 

9. DM said that at Barabash's house, there was "a lot of prostitution ... a lot of girls from 

the streets, and drug dealers [and users] always coming in and out." 10 

10. While there, DM and KB slept, ate, took drugs, and were recorded performing explicit 

sexual acts. The videos were made in Barabash's basement office, using a computer webcam. 11 

2 RR at p 97/4-31; RR at p 155/39-40 
3 RR at pp 96/21-41,97/4-31, 102/7; RR at pp 138/23-40, 14911-28, 156/5-8 and 11-21, 161122-41, 162/11-22 
4 RRatpp 156/21-28,170112 
5 RR at pp 94/34-9511; RR at pp 134118-29, 182112-13 
6 QB Reasons at para 19- RR at pg 7; RR at pp 79/27-34, 87/3-5 
7 RR at p 79/18-22 
8 RR at p 79/24-25 
9 RR at pp 134-135 and 140/22-35 
10 RR at p 82114-17; RR at pp 156/40-159/42, 182/9-16, 183/37-41, 180-181 
11 RR at p 74/8-9 
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After KB and DM left, Barabash kept the pornographic recordings.  There is no indication that 

either girl kept copies of the videos or ever viewed them, until they were preparing to testify. 

11. KB and DM were 14 years old.12  Rollison was 41.  Barabash was 60.13

DM’s evidence 

12. DM started using drugs when she was 12 or 13 years old.14  She ran away from her

mother’s place when she was 13 and lived on the streets.  She “put [her]self at risk to be part of 

prostitution but [she] never chose that path.”15  She accrued some convictions while “running 

wild”.16  She was a ward of the government until she ran away in March 2008.17  She was not 

attending school at the time of the trial in 2011.18 

13. DM described her relationship with Barabash as “pretty cool” until KB showed up.  She

thought he was “old”.  She only went to his place to buy marijuana; he was a “good person to get 

weed from.”19  Barabash offered her drugs but would never touch her or do anything to her.20 

14. When the two girls arrived together, things changed.  DM saw that Barabash was very

interested in KB.  DM realized that KB was a “very beautiful girl” with a “perfect body, every 

guy would have wanted her … every guy’s dream.”21  Barabash’s interest in her was plain from 

the way he looked at KB, the way he treated her, and the way he gave her drugs, including crack 

cocaine.22 

15. By contrast, DM felt that Barabash began ripping her off for her drugs once KB was

around.23  At trial, she called him an “asshole” and said she hated him. 24 

12 QB Reasons at para 14 - RR at p 6; RR at p 76/26; RR at p 132/29-33 
13 CA Reasons at para 3 - RR at p 55 
14 RR at p 102/6-7 
15 RR at pp 96-97 
16 RR at p 117 
17 RR at p 96/21-32 
18 RR at p 97 
19 RR at pp 113/6-39, 124/29 
20 RR at pp 105/20-106/11-20, 118/31-35 
21 RR at p 126/7-11 
22 RR at pp 126/18-23, 127/3-25 
23 RR at p 124/24-38 
24 RR at p 118/1-29 
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16. DM was “pissed off” because her friends were more interested in KB.  In her testimony,

DM referred to KB as the “other chick”25 or “other girl.” 26  DM had lied to police when she told 

them she didn’t see anything happen with KB.27  KB had sex with Barabash and Rollison.  DM 

did not have sex with the men, but videos and photos were made involving herself and “another 

individual”.28 

17. DM did not remember agreeing to participate in the sex acts or agreeing to the acts being

recorded.29  She said, “My undressing was my doing, right, I was high and dumb, right, that’s 

my doing, but whatever [KB] did is what [KB] did.”30  She did not remember anything about the 

sexual performances as she was “stoned out of [her] mind all of the time.”31  During her time at 

Barabash’s house, there were a couple of times when she was so stoned that she could only sit by 

the toilet and not move.32  She could tell when KB was high, too, because she “turn[ed] into a 

12-year-old.”33 

18. After a week at the house, DM felt there were “too much drugs…bull shit and drama.”34

She moved on, leaving KB behind.35 

19. At trial, DM said that she did not consider KB a friend.  In fact, she hated KB and called

her a “crack whore”.36  DM did not talk to KB from the time she left Barabash’s house until the 

day before she testified.  She thought KB didn’t do much with her life.37 

20. Except at trial or preparing for trial, DM never saw any of the videos or photos of her and

KB.38  She was unable to watch parts of the video where she was using a crack pipe handed to 

her by Barabash.39  In one of the videos, DM described herself as “camera shy”.40 

25 RR at pp 110/28-111/5 
26 RR at pp 80/7-10, 82/25-29 
27 RR at pp 103/28-104/10 
28 RR at pp 82/12-29, 102/25-103/23 
29 RR at p 101/11-18 
30 RR at p 101/27-29 
31 RR at pp 99/13-16, 108/15-23, 111/7-21 and 113/4 
32 RR at pp 100/20-101/6  
33 RR at p 127/14 
34 RR at p 128/32-35 
35 RR at pp 99/1-3, 128/32-35 
36 RR at pp 94/3-95/1 also 114/30-115/5 
37 RR at p 115/7-10 
38 RR at p 83/32-34 
39 RR at pp 87/19-21 and 87/35-88/2 
40 QB Reasons at para 72 - RR at p 15 
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21. DM was eventually re-apprehended by social services and placed in a protective safe

house for sexually exploited children.41  She gave birth November 21, 2009.42  The baby was in 

her care for a while as DM was “good at one point in time.”43  At the time of trial, she was in 

custody on charges which included causing the baby to be in need of protective services.44 

KB’s evidence 

22. KB left her family home at 12 or 13 years old and lived on the streets.45  At that young

age she was using marijuana and crack cocaine and starting to use meth.46  She prostituted 

herself to support her drug habit.47  She started grade 10 but was kicked out for skipping 

classes.48  She did not have formal work experience, but had done some small jobs, such as 

house cleaning, for “under the table” payments.49 

23. KB was 14 years old when she and DM ran away from their treatment centre.  DM took

her to Barabash’s house “to hang out and sit there and spend time there and visit.”50  KB met 

Rollison the second or third day she was at Barabash’s and thought he was there to sell drugs.51  

Altogether she saw Rollison fewer than ten times.52 

24. DM told KB not to say how old she really was because of the “drugs and stuff”53 even

though DM thought KB looked 20.54  Regardless, KB told Barabash she was 14 within a few 

hours of meeting him and on several occasions after.55  She also told Rollison she was 14.  She 

did not lie about her age.56 

41 RR at p 96/21-32; RR at pp 107/34-108/13 
42 RR at p 117/23-24 
43 RR at p 115/21-7 
44 RR at p 116/1-21 
45 RR at pp 155/39-156/5 
46 RR at p 156/7-17 
47 RR at p 161/19-32 
48 RR at pp 159/32-33 and 192/25-33 
49 RR at p 192/12-23 
50 RR at pp 133/1-20; 134/1-16; RR at pp 159/20-21, 134/28-29 
51 RR at p 140/29-38 
52 RR at pp 143/3-144/1 
53 RR at pp 127/34-128/11 
54 RR at pp 95/21-36 and 99/6-100/8 
55 RR at p 135 
56 RR at p 141/8-27; QB Reasons at paras 61, 87 - RR at p 13, 17 



6 

25. DM told KB “everything was okay” and to “just do it.”57  To KB, “everything was okay”

meant that she would not get hurt.58 

26. KB stayed at Barabash’s house for two and a half to three weeks.59  A number of people

stayed there and did drugs,60 including at least one other underage girl.61  For the first week KB 

was at the house day and night, usually with DM.62  KB would eat, sleep, get high and “take the 

videos.”63 

27. While at Barabash’s house, KB usually wore a housecoat or was naked.64  Her memory

was foggy as she was using marijuana and smoking crack cocaine daily.65 

28. Barabash gave KB crack in exchange for sexual favors to him or Rollison.66  KB

described one example when Barabash handed her a couple of “hoots” of crack cocaine after she 

had given him “oral”.67 

29. KB let Barabash touch her “anywhere he wanted”.  He touched her breasts and vagina.

She gave him oral.68  She had sex with Rollison and gave him oral.69  No one asked her to 

perform sexual acts; it was implied.  If she and DM did not perform the acts they would not have 

gotten the drugs.70  If Barabash was happy, she would get drugs.  If she didn’t keep him happy 

she wouldn’t get drugs.71 

30. Using a webcam on Barabash’s computer, KB, DM or Barabash recorded KB performing

sexual acts.  KB didn’t know how many videos were made but guessed there were more than 

57 RR at pp 139/6-16 and 139/36-39 
58 RR at p 140/1 
59 RR at p 134/31-35 
60 RR at pp 156/33-35, 156/40-157/7, 182/12-16 
61 RR at pp 183/37-184/1 
62 RR at p 136/8-34 
63 RR at p 136/31-27 
64 RR at p 128/23-27 
65 RR at pp 137/31, 156/19-31 and 170/7-15 
66 RR at pp 137/33-138/8 
67 RR at p 161/25-29 
68 RR at p 138/10-32 
69 RR at p 139/32-34 
70 RR at pp 138/34-41, 140/3-16 and 196/2-17 and 197/8-26 
71 RR at p 197/8-11 
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ten.72  KB was in the videos most of the time.  DM, Rollison and Barabash appeared briefly.  KB 

said the videos show her getting high, having sex with Rollison, giving Barabash oral, “and just 

whatever I was doing at that point in time.”73 

31. KB agreed with defence counsel that the activities in the videos were “entirely

consensual.”74  Looking back now, she said that was true to an extent.  Now, having a better 

understanding, she would not have consented.75 

32. KB said she did not have intercourse with Barabash but sexual things happened.76  She

told the police Barabash did “nothing”; he just sat there and took pictures.  She meant it when 

she said it, but by the time of trial her opinion of what “nothing” meant had changed.  Then, sex 

meant intercourse, which was different than oral.  She also had a new understanding of what had 

been done to her.  As she put it, “I know more now, I have more knowledge as to what 

someone’s intent was.”77 

33. She agreed she “willingly participated” in the recorded activities.78  She and DM could

have said no and Rollison and Barabash would not have done anything.79  There was no 

violence.80  KB said she and DM didn’t do anything that they didn’t want to, but they did it in 

exchange for drugs.  When asked if she wanted to do these things, KB’s answer was: “I wanted 

the drugs.”81 

34. Barabash promised KB he would not put the videos on the internet.82  There was no

evidence of any other discussions about the use of the videos.  Anyone in the house could have 

accessed the computer as there was no password.83 

72 RR at p 142/24-28 
73 RR at pp 141/29-142/19 and 142/30-33 
74 RR at p 165/16-18 
75 RR at p 165/20-38 
76 RR at p 163/35-36 
77 RR at pp 173/16-175/18.  KB also lied to police about one of the drug dealers being her boyfriend.  She was “14 

and stupid”: RR at p 181/8-9 
78 RR at p 176/33-35 
79 RR at p 177/7-39 
80 RR at p 178/1-11 
81 RR at p 176/21-31 
82 RR at p 188/15-27 
83 RR at p 183/12-16 
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35. KB testified that she was prostituted. Barabash would call men to come pick her up; she

was his “little escort girl.”84 

36. When interviewed by police, KB had been re-apprehended and was in custody at a youth

treatment centre.85  At the time of trial, she was17.  She was not working as a prostitute then but 

was still living on the street and struggling with drug addiction.86  She never returned to 

Barabash’s house.87 

The Nexopia photo 

37. Police became involved after DM posted photos of herself and KB on a social networking

site called Nexopia.  One of the photos depicted DM biting KB’s breast.88 It had been taken in 

Barabash’s basement.89  KB was not happy about the photo being online but felt there was 

nothing she could do about it.90  She did ask the police about having DM charged.91 

Digital Evidence 

38. Both Appellants were present when police executed a search warrant at Barabash’s

house.92  The relevant evidence consists of videos forensically retrieved from Barabash’s 

computer and two duplicate DVDs labeled “[K]Shane”.93  The computer was in the basement 

office; one DVD was on a shelf in the basement office and the other on a television stand in 

Barabash’s bedroom.94 

39. A forensic examiner’s report, including videos copied from Barabash’s computer, was

filed on DVD as trial Exhibit 2.  A single certified copy of this exhibit has been filed separately 

with this Court.  Three of the videos are described in detail in the Appendix to this factum.95 

84 RR at pp 125/17-21, 128/13-18 
85 RR at pp 158/33-149/11 
86 RR at pp 134/37-39, 157/9-38, 160/36-161/5, 191/19-192/7 
87 RR at pp 108/4-40, 134/30-39 
88 RR at pp 90/16-30, 167-169; QB Reasons at para 98 - RR at p 19 
89 RR at p 169/14-30 
90 RR at p 168/27-169/2 and 189/1-17 
91 RR at p 171/38-40 
92 RR at pp 71/35 to 72/1 and 75/14-17.  The search warrant was conducted April 15, 2008 - RR p 75/1-5; DM was 

in High Prairie April 9, 2008 - RR at pp 89/40-41; 96/8-19.  KB was in custody for a couple of days when 
interviewed April 17, 2008 - RR at p 154/35-41 

93 QB Reasons at paras 44-47 - RR at p 11; RR at p 73/6 – 74/11 
94 QB Reasons at para 18 - RR at p 7 and Statement of Admissions at paras 6-10 -  RR at p 209-210 
95 See below at pp 48 to 60 
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40. There are 19 distinct videos.  KB appears in all of them.  DM is visible in seven; Rollison

is visible or audible in four; Barabash is visible or audible in 13.  KB is nearly always naked or 

wearing only panties, even when not engaged in sexual activity.  The men are fully clothed 

unless engaged in sexual activity.  DM is naked at times;96 at other times she is topless with her 

jeans on, unless she has removed them temporarily to engage in a specific sex act.  Drug and 

alcohol use is repeatedly captured on camera.  The recorded sexual activities range from 

depictions of nudity, through kissing and self-touching, to intercourse, oral sex, three-way 

masturbation, and the penetration of KB’s vagina and anus with objects. 

The Trial Judge’s reasons 

41. The Trial Judge found that the Crown had proved, beyond a reasonable doubt, all the

elements of making and possessing child pornography.97  The central issue at trial (and the only 

issue on appeal) was the applicability of the private use defence. 

Credibility: The recordings speak for themselves 

42. The two Appellants did not testify.  “Most of the evidence heard in this case [was]

generally consistent.”98  In response to vigorous challenges by the defence, the Trial Judge 

considered the girls’ credibility. 

43. DM’s “frequent trouble with authorities led to her being a ward of the state.”99  Her

demeanour on the stand was “confrontational and dismissive”.100  She “acknowledged her 

criminal history, willingness to lie, and that her original police statement included intentional 

lies.  She also admitted ongoing drug and alcohol use,”101 though in the videos neither she nor 

KB was “visibly intoxicated”.102  She commonly lied about her age.103  “Under aggressive cross-

examination DM confirmed she has lied and will lie when it suits her purpose.”104  At certain 

points she denied memory or gave vague answers, yet at others gave details.105  The Trial Judge 

96 Recording 5, 14, also known as Video 5.wmv.  See Appendix at pp 59 to 60 
97 QB Reasons at paras 100, 109, 110, 128, 130 - RR at pp 19, 22, 24, 25.  He rejected Rollison’s mistake-of-age 

defence: see para 154 – RR at p 30 
98 QB Reasons at para 17 - RR at p 7 
99 QB Reasons at para 21 - RR at p 7 
100 QB Reasons at para 28 - RR at p 8 
101 QB Reasons at para 25 - RR at p 8 
102 QB Reasons at para 10 - RR at p 5 
103 QB Reasons at para 20 - RR at p 7 
104 QB Reasons at para 28 - RR p 8 
105 QB Reasons at paras 28 and 30 - RR at pp 8-9 
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said she was “a witness with poor credibility”.  He accepted her evidence as reliable only when 

supported by other evidence, or when “essentially irrelevant to blame, particularly her own.”106  

However, he “generally accept[ed] her chronology of her interactions with Barabash and 

Rollison, and her characterization of activities at that house.”107 

44. KB was a “troubled young woman” who had lived on the streets, used drugs and worked

as a prostitute from the age of 12 or 13.  KB acknowledged that “she had lied to police, for 

example denying she was a prostitute.”108  By the time she testified at age 17, long-term drug use 

had impaired her memory.109  The Trial Judge explained at length that because of KB’s ongoing 

drug use, he “put restricted weight” on her testimony.110  He accepted that she was “generally 

truthful”, since her descriptions of the activities and environment “correlate[d] well with those of 

DM and the video recordings themselves.”111 

45. The girls’ evidence was “of limited reliability,” but that was “not critical because the

video recordings provide direct and relevant evidence” of the offences.112 

The recordings 

46. 26 videos were found on Barabash’s computer and storage devices.113  The Trial Judge

found that these videos were created in the spring of 2008, when Barabash “hosted one or more 

get togethers at his home.”114  Crack cocaine, alcohol, and possibly other drugs, were “on 

offer”.115  In particular, DM testified that “Barabash gave KB crack, and also acted as KB’s 

pimp.”116 

47. The videos showed various combinations of KB and DM, Barabash and Rollison

performing “an array of sexual acts”.  Those acts included, among other things, “fellatio, 

cunnilingus, mutual masturbation, masturbation with vibration devices, and penetration of the 

106 QB Reasons at para 31 - RR at p 9 
107 QB Reasons at para 30 - RR at pp 8-9 
108 QB Reasons at para 38 - RR at p 10 
109 QB Reasons at para 32 - RR at p 9 
110 QB Reasons at paras 38 and 41 - RR at pp 10-11 
111 QB Reasons at para 39 - RR at p 10; also at paras 99 and 100(6) – RR at pp 19-20 
112 QB Reasons at para 42 - RR at p 11 
113 QB Reasons at paras 51-52 - RR at p 12 
114 QB Reasons at para 7 - RR at p 5 
115 QB Reasons at paras 10 and 100(6) - RR at pp 5 and 19 
116 QB Reasons at para 23 - RR at p 8 
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female KB with a large black dildo”, as well as “what appears to be anal intercourse with 

KB”.117 

48. The Trial Judge identified Recording 3 and its duplicate, Recording 12, as “the crucial

video recordings for this case”.  He noted that the beginning of the video “depicts sexual activity 

between KB and Rollison, and DM and KB”.  He did not specify what that activity was.  Instead, 

he describes a conversational atmosphere.  At one point, KB told Barabash that she is “14, it’s 

the age of consent … it’s legal.”  Later, DM asked Barabash whether he is going to put the 

recording on the internet.  He said no.  KB began to say “but if you do try and put it on a 

website”, but she was interrupted.  It is implicit that the sexual activity must have continued 

throughout the video’s 74-minute duration.118 

49. The Trial Judge perceived that in Recording 3, “[t]he majority of the action [was]

dictated by the complainants,” with Barabash making “a few suggestions.”119  This concorded 

with his overall summary of the recordings: 

92 D and K appear to be sexually mature but young females.  Their manner and 
appearance clearly does not exclude the possibility that they are under 18 years of age. 
K’s conduct throughout the recordings, which is best characterized as provocative and 
exhibitionist, would be unusual for a person of any age. 

93 The tone and atmosphere of the video recordings is unexpected. The males are 
generally passive, while the complainants are the individuals who direct most activities, 
sexual or otherwise. When present D tends to monopolize the Barabash computer, to surf 
Internet sites, select music, and while active recording is underway. K is the central 
individual during sexual activity, whether alone or with partners. Both D and K are 
excited by their roles in the recording process. 

94 The complainants’ recorded activities demonstrate that they are sexually 
experienced, which matches the complainants [sic] recorded comments. D and K indicate 
that they were sexual intimates prior to their period residing at the Barabash home, and 
the character of their recorded interactions support that statement. Both D and K appear 
to view their own or others [sic] nudity as practically inconsequential. For K that extends 

117 QB Reasons at paras 8 and 10 - RR at p 5.  Summaries of the videos appear at paras 53 to 88 – RR at 12 to 17 
118 The Trial Judge mistakenly wrote that the video was 114 minutes long. He also mistakenly attributed the latter 

comment to KB when it was DM: Recording 3, 12, also known as [K]Shane Video1.wmv, Appendix at p 56, 
49:02. 

119 QB Reasons at para 59 - RR at p 13 
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to her sexual activity. 

95 Most viewers would likely find the apparently casual character of the recorded 
activities unexpected, given their content. … The recordings make plain that D and K 
were not coerced into nudity or sexual activity. Direction by either Accused is minimal. 
Rather, D and K clearly control and direct their activities, more in response to one 
another than to the two males present. 120 

50. In Recording 3, the parties were “clearly aware the recording [was] underway.”121  In

other videos, “there is a question as to whether the persons recorded were even aware a recording 

had occurred.”122 

51. Other videos depict brief sexual episodes: Barabash kisses DM; Barabash kisses KB;

Barabash clamps clothespins onto KB’s nipples, Barabash swats KB’s buttocks with a riding 

crop and tells her to take off her jeans and dance.123  Still others depict no sexual contact at all, 

but focus on KB’s sexual organs.124  In some videos, another individual was present in the 

room.125 

52. The Trial Judge found consistency between the girls’ evidence and the videos, which

“strongly suggests that … what one sees in those recordings is an accurate reflection of the 

character and nature of the sexual interactions and recording.”126  He found no evidence of 

coercion, violence, threats of violence, or an exchange of sexual or pornographic services for 

drugs.127 

Trial Judge’s interpretation of the private use defence 

53. Both Appellants were acquitted.  The Trial Judge found that there was an air of reality to

the private use defence, and that the Crown had not disproven any of its elements. 

120 QB Reasons at paras 92-95 - RR at p 18 
121 QB Reasons at paras 58-62 - RR at pp 13-14 
122 QB Reasons at para 91 - RR at p 18; see also at paras 53, 65, 78, 86 – RR at pp 12, 14, 16, 17 
123 Recording 1, 7, 9, 10, also known as Video 3.wmv; Recording 23, also known as [K] Off Video 00.wmv; 

Recording 18, also known as [K] Off Video 01 (4).wmv; QB Reasons at paras 54, 74, 83,  – RR at p 13, 15, 17; 
Appendix at pp 48 to 51 

124 QB Reasons at paras 63, 73, 76, 77,  88  - RR at pp 14, 15, 16, 17 
125 QB Reasons at paras 75 and 86 - RR at pp 16-17. See also Recording 3, 12, also known as [K]Shane 

Video1.wmv, Appendix at p56, 45:05 to 47:07. 
126 QB Reasons at para 99 - RR at p 19 
127 QB Reasons at paras 100(6) and (7) - RR at p 19-20 
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54. According to the Trial Judge, the entire content of the private use defence is found in sub-

paragraphs 128(6) through 128(8) of the majority decision in R v Sharpe (“Sharpe”):128 

6. The guarantees provided in ss. 2(b) and 7 of the Charter require the recognition of two
exceptions to s. 163.1(4), where the prohibition’s intrusion into free expression and 
privacy is most pronounced and its benefits most attenuated: 

(a) The first exception protects the possession of expressive material created 
through the efforts of a single person and held by that person alone, exclusively 
for his or her own personal use. This exception protects deeply private expression, 
such as personal journals and drawings, intended solely for the eyes of their 
creator. 
(b) The second exception protects a person’s possession of visual recordings 
created by or depicting that person, but only where these recordings do not depict 
unlawful sexual activity, are held only for private use, and were created with the 
consent of those persons depicted. 

7. These two exceptions apply equally to the offence of “making” child pornography
under s. 163.1(2). 

8. Neither exception affords protection to a person harbouring any other intention than
private possession; any intention to distribute, publish, print, share or in any other way 
disseminate these materials will subject a person to the full force of s. 163.1. (Trial 
Judge’s emphasis.) 

55. He concluded that the multi-party variety of the private use defence has three, and only

three, elements: 

[A] valid private use recording must be: 
1. of legal sexual activities,
2. made with the consent of the persons depicted, and
3. held for “private use”.129

56. The legality requirement was met.  The girls were not paid, coerced, threatened, or

intoxicated to the point of incapacity.  Since they were of the then-applicable age of consent, and 

consented, the sexual activity was legal.130  Both girls were aware they were being recorded. 

128 R v Sharpe, [2001] 1 SCR 45 (SCC) at para 128 [Tab 33]; QB Reasons at para 161 - RR at p 31 
129 QB Reasons at para 162 - RR at pp 31-32; also at paras 197-202, 276 – RR at pp 37-38, 51 
130 QB Reasons at paras 167, 169, 171, 172 - RR at pp 32, 33 
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Some recordings “may have been inadvertent” but were “not clandestine”.  Therefore they were 

not illegal voyeurism.131 

57. The consent requirement was met.  “That is the only logical conclusion that can flow

from those individuals either handling the web camera or directing its operation, all without 

complaint.”  From comments made during the recordings, DM and KB “both seem[ed] excited 

by the prospect of their public exposure, which is consistent with how the Nexopia Image was 

created and posted”.132 

58. The privacy requirement was met.  According to the Trial Judge, “[p]rivate use material

is ‘private’ so long as it remains in the control of its ‘owners’.”133  These recordings were in the 

control of Barabash, who was one of the owners.  As a co-owner, KB could have asked that 

Barabash destroy them.  If he “refused or secretly retained the video recordings, then KB would 

have lost control of the recordings, and the recordings could no longer qualify as private use 

materials.”  She never asked. And there was no evidence that Barabash intended to distribute 

them.  Therefore the defence was made out.134 

59. The Trial Judge expressly rejected the position that private use material “must possess

aspects of ‘self-fulfilment and self-actualization’ and not result in ‘exploitation or abuse of 

children’.”135  He declined to “evaluate the entire scenario” for factors such as age difference, 

drug use and the presence of third parties, since that would be nothing more than a “taste test”.136 

60. He felt that the concept of exploitation provided “no clear basis to say which legal sexual

activity does or does not qualify as child pornography when recorded.”  He reviewed cases 

discussing exploitation, but found no one factor that would force a finding of exploitation.  For 

instance, the mere fact of drug use did not render the sex, or the recording, unlawful.  “If a young 

person is intoxicated but still chooses freely to engage in and record sexual activities,” the Trial 

Judge saw “no basis to scrutinize that choice.”137  Similarly, though an age difference may lead 

131 QB Reasons at para 170 - RR at p 33 
132 QB Reasons at paras 177-178 - RR at pp 33-34 
133 QB Reasons at para 183 - RR at p 34 
134 QB Reasons at paras 185-189 - RR at p 35 
135 QB Reasons at para 163 - RR at p 32, citations omitted; also at para 195 – RR at p 37 
136 QB Reasons at paras 211-215 - RR at pp 40-41 
137 QB Reasons at paras 240-243 - RR at pp 45-46 
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to an inference of exploitation, it is not “intrinsically exploitive or abusive.”  Such a finding 

would defy the “tolerant, indeed welcoming environment” that courts should foster when 

evaluating sexual interactions with children.138 

61. Further problems would arise if the courts were required to evaluate whether recorded

sexual activity “meets standard of exploration and identity, and built a non-abusive and non-

exploitive relation [sic].”139  The private use examples in Sharpe were limited to one or two 

teenagers.  What if there were a third?  What about casual sex?  Role-play?  Stereotypic 

costumes? Bondage?  Sadomasochism?  Submission, perhaps depending on the age or gender of 

the dominant partner?  Courts should avoid making such judgments, since society values sexual 

diversity, and since “young persons are often the vanguard of the evolution … of accepted sexual 

practices.”140 

62. If the Crown insists on suppressing recorded legal sexual activity, it should prosecute it

under the obscenity provisions of the Criminal Code.141  If obscenity were proved, then the 

sexual acts would be illegal and the recordings would be child pornography.142 

63. The Trial Judge gave a hypothetical example to illustrate the distastefulness of the

Crown’s approach.  In his hypothetical, a child prostitute develops “a deep emotional 

attachment” to her pimp, who controls her by providing cocaine.  She takes photos of a sexual 

session in which she is dominated by the pimp while both are significantly intoxicated.  Years 

later, she breaks away, but retains the photos.  They are “her last link to a person she once loved, 

and to a lifestyle that involved many extremes of experience.”  They may represent a time of 

growth and personal development, or recall genuine affection.  “Should the young woman be 

potentially subject to criminal prosecution for possession of these photos?”143 

64. The Trial Judge flagged several additional problems with the Crown’s “taste test”

approach, such as vagueness,144 potential violation of s 7 of the Charter,145 and equality 

138 QB Reasons at paras 215, 221-227, 237 - RR at pp 40-43, 45 
139 QB Reasons at para 229 - RR at p 43 
140 QB Reasons at paras 230, 234-236 - RR at p 43, 44-45 
141 Criminal Code, RSC 1985, c C-46, s 163(1) 
142 QB Reasons at para 237 - RR at p 45 
143 QB Reasons at paras 245-250 - RR at pp 46-47 
144 QB Reasons at paras 262-263 - RR at p 49 
145 QB Reasons at para 260 - RR at pp 48-49 
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concerns.  The “taste test” would disproportionately criminalize children.146  And further, “it 

would probably have its most deleterious effect on youth who belong to minority sexual, sub-

cultural, or ethnic groups.  These are the persons more likely to engage in less common sexual 

practices, or be involved in legal sexual relationships with participants who have broadly 

different ages.”147 

PART II – ISSUES 

65. There are two issues to be decided in this appeal:

1) How should the private use defence be interpreted?

It should be interpreted purposively, on a reading of the entire decision in R 

v Sharpe.  

The private use defence excuses the making and possession of child 

pornography when its expressive value is significant and it carries negligible 

risk of harm. It consists of more than the three narrowly construed criteria 

of private holding, legal sex, and ostensibly consensual recording. Since it is 

meant to protect both the depicted child and her freedom of expression, 

additional requirements include mutuality of benefit and an absence of abuse 

or exploitation.  

2) Does the defence have any air of reality in this case?

No. None of the criteria – narrow or purposive – was in evidence. The videos 

were not kept in strict privacy. They depicted acts were illegal by virtue of 

exploitation. The girls’ “consent” to the recording was meaningless. There 

was no evidence of any mutuality of benefit, nor of any expressive purpose 

that the Charter would protect, and considerable evidence of risk to DM and 

KB.  

146 QB Reasons at paras 254-255 - RR at pp 47-48 
147 QB Reasons at para 265 - RR at p 49 
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Sadly, there is nothing unique about this situation. Two predators exploited 

vulnerable young girls for their own prurient ends.  This, all too typically, is 

the making and possession of child pornography.  

66. The Respondent answers Barabash’s additional issues as follows:

3) If there is an additional requirement that there be no exploitation or abuse in order

for the private use exception to apply, must the accused prove the absence of

exploitation or abuse?

No. This defence operates as any other: if the accused can establish an air of 

reality to every element of the defence, it then falls to the Crown to disprove 

any element beyond a reasonable doubt.148

4) Did the Court of Appeal err in overturning findings of fact and entering a conviction

on the basis of their own view of the evidence?

No. The Trial Judge made no “factual findings that engage the special 

advantage” of the trial court. In light of his legal errors, the Court of Appeal 

was obligated to apply its own view of the evidence.149  

5) Did the Court of Appeal err in finding that the Trial Judge equated ostensible

consent with an absolute defence to the charges?

No. The Trial Judge expressly refused to look behind ostensible consent for 

exploitation.150  The Court of Appeal correctly summarized and rejected his 

reasoning:  

The trial judge’s interpretation of [the private use defence] effectively 
comes down to a conclusion of law that if there is de facto consent, and 
if the content of the video does not depict a crime such as an assault or 
a statutory form of exploitation or breach of trust as criminalized by 
Parliament, then the content of the video does not depict “unlawful 

148 R v Sharpe, [2001] 1 SCR 45 at para 116 [Tab 33], R c Cinous, [2002] 2 SCR 3 [Not reproduced], R v Pappas, 
[2013] 3 SCR 452 [Not reproduced], R v Cairney, [2013] 3 SCR 420 [Not reproduced]  

149 L(H) v Canada (Attorney General), [2005]1 SCR 401 at para 253 [Appellants’ Joint Book of Authorities  -Tab 1] 
150 QB Reasons at para 195 - RR at p 37; also at paras 162-164, 196-202, 208-210 – RR at pp 31-32, 37-38, 39-40 
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sexual activity” and therefore does not fall outside the Sharpe 
exception. As now clarified by Cockell, this reasoning is wrong in 
law.151 

PART III – ARGUMENT 
Wrong worldview, wrong test 

67. The Trial Judge described a world in which minors are the chief innovators of sexual

norms; reformed child prostitutes look back fondly on being sexually dominated by their pimps; 

and children from ethnic and sexual minorities are more likely to engage in unconventional sex.  

Adolescents are free to use illegal drugs, and to have any kind of legal sex they can imagine, 

with any number of people of any description, and to have it recorded and kept by any one or 

more of them.  In this world, courts should not “scrutinize” an adolescent’s choices regarding 

drugs or sex or drugs and sex, but should welcome her sexual activity in any form.152 

68. According to the Trial Judge, it was DM’s own fault that she entered the child welfare

system.153  Owing to drug use and irresponsible attitudes, neither she nor KB was a reliable 

witness, though in general their evidence was true.154  Both girls were excited to perform for the 

camera, taking control and setting the sexual agenda.  KB was a versatile and carefree prostitute, 

viewing her own nudity and sexual conduct as “practically inconsequential”.  Her provocative 

sexual behaviour “would be unusual for a person of any age”.155 

69. In short, the Trial Judge treated the girls as adults, fully in control of their sexual

autonomy.  He failed to see KB and DM as broken children, needing the protection of the court.  

He failed to see that their immaturity, drug addictions, homelessness, and prior sexual 

victimization left them ripe for exploitation. 

70. The Trial Judge’s reasoning seems more like a critique of the private use defence than an

application of it.156  He isolated a fraction of a paragraph from Sharpe to conclude that there are 

three, and only three, criteria for a valid private use defence: legality, consent and private 

151 CA Reasons at para 27 - RR at p 62; also at paras 7-8, 35-36 – RR at pp 57, 63 
152 QB Reasons at paras 226, 234-236, 240-243, 245-250, 265 - RR at pp 43, 44-47, 49 
153 QB Reasons at para 21 - RR at p 7 
154 QB Reasons at paras 30, 38, 39, 41, 99, 100(6) - RR at pp 8-9, 10, 11, 19 
155 QB Reasons at paras 59, 92-95 - RR at pp 13, 18 
156 CA Reasons at para 30 - RR at p 62 

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2001342313&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
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holding.157  Overlooking Sharpe’s countless references to preventing exploitation, the Trial 

Judge decided that to consider exploitation within the private use defence would be more than 

incorrect:158 it would be wrong.159 

71. The result was that absent any evidence that the Appellants held an expressive purpose;

absent any evidence that anyone discussed the use to be made of the recordings; and absent any 

evidence that the girls wanted to create a treasured record of sexual activity with men three and 

four times their age, the making and possession of child pornography would have been a crime 

only if the sex acts were illegal.  And the sex acts would have been illegal only if the 14-year-old 

dependant runaways had said “no”, or been coerced or overtly paid to say “yes”. 

72. The Alberta Court of Appeal was right to criticize the Trial Judge’s reasoning and to

reverse his result.  Even on his own test, the Trial Judge erred.  Some of the pornography was not 

privately created and none of it was stored in strict privacy.  The sex acts were not legal, and the 

recordings were not meaningfully consensual.  The Trial Judge’s unquestioning acceptance of 

ostensible consent in circumstances of trust, dependency and exploitation was a pervasive error.  

Properly interpreted, the private use defence will not excuse the exploitation of teenagers for the 

sexual entertainment of adults. 

Sharpe: permitting expression while precluding exploitation 

73. Criminalization of child pornography sends the message "that children need to be

protected from the harmful effects of child sexual abuse and exploitation and are not appropriate 

sexual partners".160  The specific aim of the child pornography provisions is to reduce “the direct 

exploitation of children”.  But “in a larger attitudinal sense, [the law] asserts the value of children 

as a defence against the erosion of societal attitudes toward them.”161 

74. The huge majority of the time, child pornography will not merit the protection of the

Charter.  Section 2(b) protects free expression and its underlying values of “individual self-

157 QB Reasons at para 162 - RR at pp 31-32 
158 QB Reasons at para 195 - RR at p 37; see also at paras 162-164, 196-202, 208-210 – RR at pp 31-32, 37-38, 39-

40 
159 QB Reasons at paras 215, 232, 244-250, 258, 262-267 - RR at pp 40-41, 44, 46-47, 48, 49-50 
160 R v Sharpe, [2001] 1 SCR 45 at para 34 [Tab 33], qtng House of Commons Debates, 34th Parl, 3rd Sess, Vol XVI 

(June 3, 1993) at p 20328 [Not reproduced] 
161 R v Sharpe, [2001] 1 SCR 45 at para 82 [Tab 33] 
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fulfilment, finding the truth through the open exchange of ideas, and the political discourse 

fundamental to democracy.”162  It is justifiable to prohibit the vast majority of child 

pornography, because its connection to these values is slim and the harm it occasions is grave.163 

75. In Sharpe, a majority of this Court found that it was not justifiable to prohibit explicit

material in those rare instances when the balance tips the other way.164  The private use defence 

exists to safeguard material that would meet the Code’s definition of child pornography, but that 

“engages the value of self-fulfilment, and poses little or no risk of harm to children.”165  The 

majority saw two categories of material to which this balance would apply.  The first, “self-

created, privately held expressive materials”,166 does not arise in the case at bar. 

76. The second category, “privately created visual recordings of lawful sexual activity made

by or depicting the person in possession and intended only for private use,”167 does.  This 

category addresses the more difficult problem of explicit materials created or possessed by more 

than one person.  Safety and privacy are inherent concerns.  In describing this category, the 

majority repeatedly emphasized the reason for its exemption from Parliament’s scheme:  

(a) “privately created visual recordings of lawful sexual activity made by or 
depicting the person in possession and intended only for private use …implicate 
the values of self-fulfilment and self-actualization, and therefore, like the 
material in the first category, reside near the heart of the s. 2(b) guarantee.  And 
like the material in the first category, this material poses little risk of harm to 
children.”168 

(b) “material that one would not normally think of as "child pornography" and that 
raises little or no risk of harm to children.”169 

(c) “materials that arguably pose little or no risk to children, and that deeply 
implicate the freedoms guaranteed under s. 2(b).”170 

(d) auto-depictions “may be of significance to adolescent self-fulfilment, self-
actualization and sexual exploration and identity.  Similar considerations apply 

162 R v Sharpe, [2001] 1 SCR 45 at para 23 [Tab 33] 
163 R v Sharpe, [2001] 1 SCR 45 at paras 27, 94, 151 [Tab 33], per minority 
164 R v Sharpe, [2001] 1 SCR 45 at para 110 [Tab 33] 
165 R v Sharpe, [2001] 1 SCR 45 at para 75 [Tab 33] 
166 R v Sharpe, [2001] 1 SCR 45 at para 75 [Tab 33] 
167 R v Sharpe, [2001] 1 SCR 45 at para 76 [Tab 33] 
168 R v Sharpe, [2001] 1 SCR 45 at para 76 [Tab 33] 
169 R v Sharpe, [2001] 1 SCR 45 at para 99 [Tab 33] 
170 R v Sharpe, [2001] 1 SCR 45 at para 105 [Tab 33] 



21 

where the creator of the recordings is not the sole subject; that is, where lawful 
sexual acts are documented in a visual recording, such as photographs or a 
videotape, and held privately by the participants exclusively for their own private 
use.  Such materials could conceivably reinforce healthy sexual relationships and 
self-actualization. … The cost of including such materials to the right of 
[page109] free expression outweighs any tenuous benefit it might confer in 
preventing harm to children.”171 

(e) “The inclusion of these peripheral materials in the law's prohibition trenches 
heavily on freedom of expression while adding little to the protection the law 
provides children.”172 

(f) “the proposed exception relates only to materials that pose a negligible risk of 
harm to children, while deeply implicating s. 2(b) values and the s. 7 liberty 
interest by virtue of their intensely private nature and potential connection to 
self-fulfilment and self-actualization.”173 

(g) “The new exceptions resemble those that Parliament has already created and are 
consistent with its overall approach of catching mainstream child pornography 
reasonably linked to harm while excluding peripheral material that engages free 
speech values.”174 

(h) “the risk to children posed by materials falling within these two categories is 
relatively remote.”175 

(i) “The guarantees provided in ss. 2(b) and 7 of the Charter require the recognition 
of two exceptions to s. 163.1(4), where the prohibition's intrusion into free 
expression and privacy is most pronounced and its benefits most attenuated.”176 

77. To the extent – and only to the extent – that it prohibited “deeply private forms of

expression, in pursuit of materials that may pose no more than a nominal risk of harm to 

children”, ss 163.1(2) and (4) could not be justified.  The majority concluded that it could read in 

the private use defence as a remedy, because doing so would still be consistent with Parliament’s 

purpose.177 

78. When considering defences to the child pornography provisions, courts must balance the

need to protect children with freedom of expression.  Interpreting the defences too narrowly 

171 R v Sharpe, [2001] 1 SCR 45 at para 109 [Tab 33] 
172 R v Sharpe, [2001] 1 SCR 45 at para 110 [Tab 33] 
173 R v Sharpe, [2001] 1 SCR 45 at para 120 [Tab 33] 
174 R v Sharpe, [2001] 1 SCR 45 at para 122 [Tab 33] 
175 R v Sharpe, [2001] 1 SCR 45 at para 125 [Tab 33] 
176 R v Sharpe, [2001] 1 SCR 45 at para 128(6) [Tab 33] 
177 R v Sharpe, [2001] 1 SCR 45 at paras 77, 122, 125 [Tab 33], emphasis added 
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would punish expressive conduct that poses a minimal risk of harm to young persons. 

Interpreting them too broadly would undermine the objectives of criminalizing child 

pornography and protecting children from abuse or exploitation.178 

79. The making of child pornography puts children at risk in two ways.  They may be harmed

by the sexual activity, even if they have ostensibly consented to it.  They may also be harmed by 

the creation of a permanent record.  They need protection from exploitation at both stages. 

Children need protection from the harm of sexual exploitation 
80. The prevention of harm to children is a universally accepted goal of the legal system.179

The Criminal Code contains an array of provisions aimed at protecting children.  Under various 

conditions, it is illegal to have sex with children, to expose children to sex or sex organs, to 

procure children for sexual activity with others, and to communicate for the purpose of enabling 

illegal sex with children.180  Special sentencing provisions underscore that the victimization of 

children cannot be tolerated.181 

81. Section 153 of the Criminal Code prohibits the sexual exploitation of teenagers.

Teenagers may be the last to recognize or to admit it, but they are vulnerable to manipulation by 

adults.  They may suffer lifelong harm from exploited sex, even after ostensibly consenting. 

Criminal Code s 153: offence of sexual exploitation 
82. Under s 153, it is an offence to have or to counsel sexual contact with a person under 18

while in one of four relationships:  a position of trust, a position of authority, a relationship of 

dependency, or “a relationship with a young person that is exploitative of the young person”.182  

The obvious purpose of the provision is “to protect young persons who are in a vulnerable 

178 R v Katigbak, [2011] 3 SCR 326 at para 38 [Tab 22].  Generally, a broad, purposive approach should be applied 
when construing offences designed to protect children: see R v Rhynes, [2004] CarswellPEI 60 (CA) at paras 8-
11 [Not reproduced]; R v Gray, 2004 CarswellOnt 4100 (CA) at para 7 [Not reproduced]; R v Fong, 1994 
CarswellAlta 697 (CA) at para 10, leave refused [1994] SCCA No 523 [Not reproduced] 

179 R v Sharpe, [2001] 1 SCR 45 at paras 171-175 [Tab 33]  See also, eg, R v Deck, 2006 CarswellAlta 365 (CA) at 
para 29 [Not reproduced]; Winnipeg Child & Family Services (Central Area) v W (KL), [2000] 2 S.C.R. 519 at 
para 73 [Not reproduced] 

180 Criminal Code, RSC 1985, c C-46, ss 151, 152, 153, 170, 171, 171.1, 172.1, 172.2, 212(4) 
181 Criminal Code, RSC 1985, c C-46, ss 718.01, 718.2(ii.1) & (iii), plus a host of provisions establishing higher 

minimum or maximum sentences for offences committed against victims under specified ages. 
182 R v Anderson, 2009 CarswellPEI 7 (CA) at para 53 [Tab 1]; Criminal Code, RSC 1985, c C-46, s 153 (2008 

version).  Today the wording of s 153 remains the same, but for two amendments in April, 2008.  The definition 
of “young person” changed to reflect an increase in the age of consent, and higher minimum sentences were 
imposed: s 153 (2014 version); Gary P. Rodrigues, Crankshaw’s Criminal Code of Canada:RSC 1985, (loose-
leaf consulted on December 1, 2014), (Toronto: Carswell, 1993) at s 153 [Tab 36] 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000552416&originationContext=document&transitionType=Document&contextData=(sc.Search)
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position towards certain persons because of an imbalance inherent in the nature of the 

relationship between them.”183 

83. In R v Audet, 184 this Court made it clear that s 153 asks whether one of the named

relationships exists between the accused and the young person. It does not ask whether the 

accused said or did anything to exploit the relationship.  

84. Mr Audet was a teacher at the complainant’s junior high school.  During the summer, he

ran into her in a bar.  He and his friend spent the evening with her and her cousins, first at the bar 

and then at a cottage.  After Mr Audet had gone to bed, the complainant lay down next to him.  

He initiated oral sex.  After a time, the complainant became uncomfortable and asked him to 

stop.  He did.185 

85. The New Brunswick Court of Queen’s Bench acquitted Mr Audet because he had not

encouraged the complainant, nor bought her any beer, nor invited her to the cottage, nor made 

any kind of pass at her before retiring.  She called Mr Audet by his first name, which evinced 

familiarity.  The trial court felt it was “reasonable to conclude that a young 14-year-old girl feels 

more comfortable” with a 22-year-old man than with a 52-year-old.  Even though the 

complainant later “regretted participating in these acts”, at the time she did not act under “some 

authoritative power which in some way obliged her to submit to the accused’s advances.”186 

86. This Court overturned the acquittal and entered a conviction.  There is no requirement

that the relationship be abused in connection with the sexual activity.187  Other sections of the 

Code provide that consent is vitiated by “the exercise of authority” or where “the accused 

induces the complainant to engage in the activity by abusing a position of trust, power or 

authority”.188  If an accused in one of the s 153 relationships actually abused that relationship, 

then these other provisions would apply.  On the trial court’s interpretation, “s 153(1) would be 

rendered totally irrelevant.”189 

87. On a correct interpretation, the Crown must establish the existence of one of the

relationships named in s 153, but it “does not have to establish that the accused actually abused 

183 R v Audet, [1996] 2 SCR 171 (SCC) at para 14 [Tab 2] 
184 R v Audet, [1996] 2 SCR 171 (SCC) [Tab 2] 
185 R v Audet, [1996] 2 SCR 171 (SCC) at paras 2-3 [Tab 2] 
186 R v Audet, [1996] 2 SCR 171 (SCC) at para 7 [Tab 2] 
187 R v Audet, [1996] 2 SCR 171 (SCC) at paras 16, 18-19 [Tab 2] 
188 Respectively, Criminal Code, RSC 1985, c C-46, ss 265(d) and 273.1(2)(c) 
189 R v Audet, [1996] 2 SCR 171 (SCC) at para 22 [Tab 2] 
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his or her position towards or relationship with the young person in order to obtain the young 

person’s consent.”  Section 153 means that “notwithstanding the consent, desire or wishes of the 

young person, it is the adult in the [named relationship] who has the responsibility to decline 

having any sexual contact whatsoever.”190  For still greater clarity, s 153 “commands citizens 

dealing with children in a [named relationship] not to act on apparent consent of that child to any 

sexual activity.”  The Crown need not establish a connection between the relationship and the 

ostensible consent.191 

88. In other words, once one of the named relationships and “the prohibited sexual conduct

are both proven independent of each other, the accused person has exploited the young person 

for a sexual purpose.”192 

Relationships of trust, authority and dependency  
89. It is still true, as this Court noted in R v Audet, that the Code offers no further definition

of the three relationships named in the inaugural version of s 153: trust, authority and 

dependency.193  Their meaning has been developed by the courts, but will likely never be 

susceptible to exhaustive definition. 

90. A trust, authority or dependency relationship is not based on fixed or stereotypic

categories,194 and can include situations where a person inserts himself as a friend or advisor,195 

or exploits the feelings of love or belief that there is a relationship,196 insinuation into the daily 

life of young persons,197 or acting as a trusted friend.198 Relationships of trust, authority or 

dependency have arisen between a child and a janitor in a school who also volunteered as art 

instructor;199 a close family friend who was also long-time massage therapist;200 a babysitter;201 a 

190 R v Audet, [1996] 2 SCR 171 (SCC) at para 23 [Tab 2], citation omitted 
191 R v Audet, [1996] 2 SCR 171 (SCC) at para 25 [Tab 2], citation omitted 
192 R v Anderson, 2009 CarswellPEI 7 (CA) at para 63 [Tab 1] 
193 R v Audet, [1996] 2 SCR 171 (SCC) at paras 33, 38 [Tab 2] 
194 R v Innes, 2008 CarswellAlta 431 (CA) at para 17 [Tab 20]; R. v. Anderson, 2009 CarswellPEI 7 (CA) at para 74 

[Tab 1] 
195 R v Innes, 2008 CarswellAlta 431 (CA) at para 17 [Tab 20]; R v Anderson, 2009 CarswellPEI 7 (CA) at para 74 

[Tab 1] 
196 R v M (P), 2002 CarswellOnt 574 (CA) at para 19 [Tab 24] 
197 R v P (HF), 1998 CarswellAlta 303 (CA) at para 7 [Tab 28] 
198 R v Robinson, 1994 CarswellAlta 854 (CA) at para 2 [Tab 31] 
199 R v Aquitaania, 2014 CarswellAlta 1002 (PC) [Not reproduced] 
200 R. v. Thompson, 2014 CarswellSask 675 (QB) [Not reproduced] 
201 R c A (P), 2013 CarswellQue 10560 (CQ) [Not reproduced]; R. v. Bourdon, 1996 CarswellAlta 803 (CA) [Not 

reproduced]; R v A (AG), 2010 CarswellAlta 315 (CA) at paras 6-8 [Not reproduced] 
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boarder who offered friendship;202 a friend’s father;203 an uncle;204 a much older cousin;205 a 

tutor; 206 a dance teacher.207  Depending on the facts, a position of trust may be created by 

befriending and supporting a teenaged runaway,208 or by providing drugs to a young addict.209 

Exploitative relationships 

91. When R v Audet was decided, s 153 named only the three above relationships.  A 2005

amendment added a fourth: “a relationship with a young person that is exploitative of the young 

person.”210 

92. As far back as 1984, the Sexual Offences Against Children, Report of the Committee on

Sexual Offences Against Children and Youths (the Badgley Report) had recommended raising the 

age of consent to 16 based on the substantial risks of sexually transmitted diseases and the 

hazards associated with early pregnancy.211  By the early 2000s, provincial premiers, justice 

ministers, police organizations, advocacy groups, religious groups, various organizations and the 

general public were demanding that Parliament raise the age of consent from 14 to 16.212 

202 R. v. Padilla, 2013 CarswellAlta 2387 (PC) at paras 12-13 [Tab 29] 
203 R v Guitard, 2002 CarswellNB 433 (CA) at paras 16-19 [Tab 14] R v Bauer, 2013 CarswellOnt 15520 (CA) at 

paras 4-5 and 16 [Tab 4] 
204 R v H (GW), 2004 CarswellAlta 1772 (PC) at paras 12-15, 75 [Not reproduced] 
205 R v E (D), 2009 CarswellOnt 2599 (SCJ) at para 45 [Not reproduced] 
206 R v Aird, 2013 CarswellOnt 8757 (CA) at paras 23-37 [Not reproduced] 
207 R v Edwards, 2003 CarswellBC 129 (CA) at paras 9-17 [Not reproduced]; R. v. Debidin [2007] O.J. No. 3429 

[Not reproduced] 
208 R v G (G), 2001 CarswellBC 1484 (CA) at paras 9-10 and 69-72 [Tab 13] 
209 R. v. Hogg, 2000 CarswellOnt 3091 (CA) at paras 16-17 [Tab 18] 
210 Criminal Code, RSC 1985, c C-46, s 153 (2008 version) 
211 (Badgley Report) – Sexual Offences Against Children, Volume 1, Report of the Committee on Sexual Offences 

Against Children and Youths at pp 49-50, 56 [Tab 37] 
212 In 2002 POLLARA polled Canadians on whether they thought the age of consent should be raised from 14 to 16 

years.  Seventy-two per cent of those polled said, yes.  The Ontario College of Teachers, the licensing and 
regulatory body for the 200,000 teachers in that province, reported in August of this year that 84% of teachers 
polled supported the government's proposal to raise the age of consent from 14 to 16 years.  Also, law 
enforcement agencies, including the Canadian Association of the Chiefs of Police, have long called for 
increasing the age of protection to help them combat online child sexual exploitation - House of Commons 
Debates, 39th Parl, 1st Sess, No 072 (30 October 2006) at p 4396 (Hon Vic Toews) [Tab 38].  In 2001, provincial 
ministers unanimously passed a resolution calling on the federal government to increase the age of consent to at 
least 16 - House of Commons Debates, 38th Parl, 1st Sess, No 007 (13 October 2004) at p 325 (Mr. Rob Moore 
(Fundy Royal, CPC) [Tab 39]; See also House of Commons, Standing Committee on Justice and Human Rights, 
Public Safety and Emergency Preparedness, 38th Parl, 1st Sess, No 034 (21 April 2005) at p 1 (Mrs. Dolina Smith 
(President, Canadians Addressing Sexual Exploitation) [Tab 40]; See Janine Benedet, “The Age of Innocence: A 
Cautious Defence on Raising the Age of Consent in Canadian Sexual Assault Law”.  New Criminal Law Review, 
Forthcoming.  Available at http://ssrn.com/abstract=1625991 at pg 9 [Tab 41] 

http://ssrn.com/abstract=1625991
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93. Instead, in 2005 Parliament chose to expand the offence of sexual exploitation to

encompass relationships that are “exploitative of the young person”.213  It wanted to avoid 

criminalizing sexual activity among young people, though it appreciated the need to protect 

vulnerable young people from predation. 

94. Unlike s 153’s first three categories, the Code does list factors relevant to determining

whether a relationship is exploitative. 

(1.2) A judge may infer that a person is in a relationship with a young person that is 
exploitative of the young person from the nature and circumstances of the relationship, 
including 

(a) the age of the young person; 
(b) the age difference between the person and the young person; 
(c) the evolution of the relationship; and 
(d) the degree of control or influence by the person over the young person.214 

This list is open.  To determine the nature of a relationship, trial judges must consider all relevant 

factual circumstances.215 

95. “A relationship exploitative of a young person” must carry a meaning distinct from the

first three relationships.216  A first indication of meaning can be taken from Black's Law 

Dictionary, which defines exploitation as the act of taking unfair advantage of another for one's 

own benefit.  “Based on this dictionary meaning an exploitative relationship is one where the 

accused takes unfair advantage of the young person for the accused's own benefit.”217  It will 

involve "control or influence,”218 or a power imbalance in favour of the accused, not created by 

trust, authority or dependency.219 

96. Exploitation is not a new concept in Canadian law.  In Norberg v Wynrib a girl in her late

teens, addicted to pain killers, entered into a sexual relationship with a doctor who would provide 

her with pills.  No force was used and the girl played on the doctor’s loneliness and fondness for 

her.  This Court found that the improvident bargain was exploitative.  The doctor knew of her 

addiction and should have sought help for her.  Given the power imbalance in the relationship, 

213 House of Commons, Standing Committee on Justice and Human Rights, Public Safety and Emergency 
Preparedness, 38th Parl, 1st Sess, No 022 (22 February 2005) at p 13 (Hon Irwin Cotler) [Tab 42] 

214 Criminal Code, RSC 1985, c C-46, s 153(1.2) 
215 R v Audet, [1996] 2 SCR 171 at para 38 [Tab 2] 
216 R v Anderson, 2009 CarswellPEI 7 (CA) at para 70 [Tab 1] 
217 R v Anderson, 2009 CarswellPEI 7 (CA) at para 68 [Tab 1], citation omitted 
218 R v Damaso, 2013 CarswellAlta 846 (CA) at para 36 [Tab 10] 
219 R v Anderson, 2009 CarswellPEI 7 (CA) at para 71 [Tab 1] 
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consent was vitiated not just by coercion, but by ill-informed will.220  More recently, a criminal 

trial court heard expert evidence on a doctor’s ability to exploit addicts by controlling their drug 

supply: “while [the addicts] had free will to do as they wished, it was tantamount to compliance 

by someone who had a gun put to his head.”221  Norberg v Wynrib’s recognition of power 

imbalances and exploitation has been expressly incorporated into the criminal law by this Court 

and appellate courts across Canada.222 

97. A different kind of exploitation surfaced in R v Beckers.223  The victim was a 14-year-old

boy in conflict with his family.  Mr Beckers met him on on the street and invited him to smoke 

weed.  Mr Beckers continued to supply the victim with drugs, as well as gifts, pornography and a 

fake identification.  The victim agreed to perform various sex acts for Mr Beckers because he 

wanted to get more drugs and cigarettes.  The trial court found that from his first encounter with 

the victim, Mr Beckers had cultivated a “quid pro quo relationship whereby sexual activities 

would be exchanged for drugs or other benefits.”  This relationship was exploitative.  Mr. 

Beckers was convicted, inter alia, of sexual exploitation. 

Immaturity = vulnerability 
98. Canadian courts have long recognized that children and teens are vulnerable because of

their immaturity, inability to avoid dangerous or exploitative situations, and reduced capacity for 

moral judgment.224  Before passing its 2005 amendments, Parliament heard evidence from 

doctors, lawyers, and other experts in the field to the effect that beyond a five-year age gap, 

sexual relationships of adults with teenagers are inherently exploitive.225  Academic research 

220 Norberg v Wynrib, [1992] 2 SCR 226 at paras 8, 26, 30, 35-44 [Tab 27] 
221 R v Buckingam, 2008 CarswellNfld 23 (SCTD) at para 21 [Tab 7] 
222 R. v. Audet, [1996] 2 SCR 171 at paras 17, 20-21, 24 [Tab 2]; R v J (C), 1993 CarswellNB 463 (QB) at paras 30-

35 [Not reproduced]; R v Saint-Laurent, 1993 CarswellQue 2111 (CA) at para 110 [Not reproduced]; R v 
Matheson, 1999 CarswellOnt 1080 (CA) at paras 83-85 [Not reproduced]; R v AH, [2000] OJ No 3258 at para 17 
[Not reproduced].  For a recent application of the concept of exploitation, see R v Bedford, [2013] 3 SCR 1101 
[Not reproduced] 

223 R v Beckers, 2012 CarswellOnt 14867 (SCJ) at paras 115-139 [Tab 5] 
224 eg R v DB, [2008] 2 SCR 3 at para 41 [Tab 11] 
225 House of Commons, Standing Committee on Justice and Human Rights, Public Safety and Emergency 

Preparedness, 38th Parl, 1st Sess, No 033 (19 April 2005) at p 7 (Mr. David Butt, Board Member, Beyond Borders 
Toronto, Beyond Borders Inc) [Tab 43]; House of Commons, Standing Committee on Justice and Human Rights, 
Public Safety and Emergency Preparedness, 38th Parl, 1st Sess, No 026 (24 March 2005) at p 8 (Professor Nicolas 
Bala) [Tab 44]; House of Commons, Standing Committee on Justice and Human Rights, 29th Parl, 1st Sess, No 
055 (21 March 2007) at pp 1-2, 6 and 7 (Hon. Rob Nicholson (Minister of Justice)) [Tab 45]; House of 
Commons, Standing Committee on Justice, Human Rights, Public Safety and Emergency Preparedness, 38th Parl, 
1st Sess, No 035 (3 May 2005) at p 12 (Dr. Peter Collins, Manager, Forensic Psychiatry Unit, Behavioural 
Sciences Section, Associate Professor, University of Toronto, Ontario Provincial Police)[Tab 46] 
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also demonstrates the particular vulnerability of children under 16 in relation to sexual activity 

with adults.  Power imbalances inevitably result from differences in age, maturity and life 

experience.226 

99. A child has “limited experience and limited psychological resources, both cognitive and

emotional,” as well as limited “knowledge and understanding of self and the world”.  In 

particular, a child “cannot help having a very limited comprehension of the physical, 

psychological, and social aspects of sex.”   Asymmetries of physical and psychological maturity, 

power, and social standing are “acknowledged and reinforced in the course of bringing up 

children.”  Children tend to see adults as authority figures merely by virtue of their age.  It can be 

very difficult for a child to assert herself against an adult, or “to say no to an adult’s requests and 

advances.” 227 

100. Particularly vulnerable are street children, caught up in living for the moment in a 

dangerous lifestyle.  According to the Badgley Report, most come from broken and often abusive 

homes; most complete no more than one year of high school; 27% of girls and 13% of boys 

involved in street prostitution were 16 and younger; the vast majority had their first sexual 

experience before the age of 13; 76% had run away from home; and over 30% frequently used or 

were addicted to drugs.228  This is consistent with other reports that such children are vulnerable 

226 Janine Benedet, “The Age of Innocence: A Cautious Defence on Raising the Age of Consent in Canadian Sexual 
Assault Law”.  New Criminal Law Review, Forthcoming.  Available at http://ssrn.com/abstract=1625991 at pp 
17, 25 [Tab 41]; Igor Primoratz, "Pedophilia", (1999) 13.1 Public Affairs Quarterly at pp 99–109 [Tab 47]; 
Sonja Grover, "On Power Differentials and Children's Rights: A Dissonance Interpretation of the Rind and 
Associates (1998) Study on Child Sexual Abuse", Ethical Human Sciences and Services, (2003) Vol 1, No 1 at p 
30 [Tab 48]; Michelle Oberman, "Regulating Consensual Sex with Minors: Defining a Role for Statutory Rape", 
(2000) 48 Buffalo Law Review 703 at p 709 [Tab 49].  Note however, that according to Denise Hines & David 
Finkelhor, no empirical studies have been done to resolve the issue of whether there is an inherent power 
differential in sexual relationships between adults and adolescents, see Denise Hines & David Finkelhor, 
"Statutory sex crime relationships between juveniles and adults: A review of social scientific research", 
Aggression and Violent Behaviour 12 (2007) 300-314 at p 304, 310, 311 [Tab 50] 

227 Igor Primoratz, "Pedophilia", (1999) 13.1 Public Affairs Quarterly 99-109 at pp 106-107 [Tab 47].  Note: in this 
article, Primoratz limits his discussion to “pre-pubescent and pubescent” children, and not to “adolescents who 
have not yet reached the age of consent” (pp 101, 102).  He does not define the difference between a “pubescent” 
and an “adolescent who has not reached the age of consent”.  The Respondent submits that the principles 
discussed by Primoratz with respect to inherent power imbalance applies to 14 and 15 year olds having sexual 
contact with persons five or more years older, just as much as it applies to “pubescent” children. 

228 (Badgley Report) – Sexual Offences Against Children, Volume 2, Report of the Committee on Sexual Offences 
Against Children and Youths at pp 961, 970-986, 991 and 1021-1022 [Tab 51].  See also, Street Prostitution in 
Edmonton: Report of the Research Project 1994-95, Safer Cities Initiative Community and Family Services 
(1996) at pp 3, 7-8 [Tab 52] 

http://ssrn.com/abstract=1625991
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to self-destructive behaviours, and are easy prey.229  Where children have acquired sexual 

maturity through prostitution, they need more protection, not less.230 

101. “[C]hild sexual abuse often goes undisclosed because victims are unable to understand 

that they were exploited and abused, or do not want to compromise family relationships.”  Most 

sexually abused children are victimized by someone they know “-- a family member or 

somebody within the victim's existing social network (e.g., a school, a church, a sports team).”  

Most child sex offenders are not pedophiles, but “take advantage of opportunities which arise 

with vulnerable children.”231 

Exploitation = harm 

102. Exploitative relationships can have devastating impact.  Expert evidence has shown that: 

(a) The early onset of sexual activity and involvement in sexual activities with an 

older partner "are both associated with significantly increased risk or odds of 

negative consequences or problematic developmental outcomes".232 

(b) Sexual activity in childhood or being forced into non-consensual sexual acts 

during adolescence "increase[s] the likelihood, in both the developmental short 

and longer terms, of lowered self-esteem, depression, suicidal ideation, poor 

school performance or lower levels of educational attainment or school 

completion and significant negative impact upon current and future social 

relationships and intimate relationships".233 

(c) Girls under 16 years of age who become sexually involved with older partners 

(more than two years older for 12 to 13-year-olds and more than five years older 

for 14 and 15-year-olds) are at higher risk for "a range of negative consequences 

229 James Hodgson, Games Pimps Play: Pimps, Players and Wives-in-law: A Quantitive Analysis of Street 
Prostitution (1997) at pp 23-27, 31-33, 39-41 and 47-51 [Tab 53]; Federal/Provincial Territorial Working Group 
on Prostitution (1998) at pp 13-14 [Tab 54] 

230 (Badgley Report) – Sexual Offences Against Children, Volume 2, Report of the Committee on Sexual Offences 
Against Children and Youths at pp 986, 991 [Tab 51] 

231 R v B (TM), 2013 CarswellOnt 10174 (SCJ) at para 21[Tab 3]; Senate, Standing Committee on Human Rights, 
The Sexual Exploitation of Children in Canada: the Need for National Action (November 2011) at pp 9-10 
(Chair: Mobina S.B. Jaffer) [Tab 55] 

232 R v Hajar, 2014 CarswellAlta 1604 (QB) at para 41 [Tab 15] 
233 R v Hajar, 2014 CarswellAlta 1604 (QB) at para 40 [Tab 15] 



30 

or sub-optimal developmental outcomes when compared both to similar aged 

peers who engage in sexual activities with partners close to them in age and to 

those of their peers who do not engage in sexual activity until they are over 16 

years of age".234 

103. According to one study, women who had participated in adult-teen sexual relationships 

reported feeling that they were, to varying degrees, cheated out of their youth.  Their 

inexperience left them vulnerable to older men’s experience and persuasiveness, manipulation or 

domination.  Power differences between them and their adult partners – differences they could 

not see clearly at the time – led them to enter situations and make decisions for which they were 

not prepared. For example, teen and adolescent girls are more likely to be persuaded by adult 

partners than by peers to sever ties with family and friends, to forego safe sex practices, to carry 

unwanted pregnancies to term and to forfeit educational opportunities.  They are more likely to 

see their adult sexual partners as more important to please than their peers because the adults are 

wiser, more mature and better resourced.  In these situations, the teens are more apt to put their 

own needs on hold.  Adolescence is a critical stage of development in terms of education, 

sexuality, peer social relationships and the laying of the groundwork for future economic 

stability. Compromising experiences during these years may have negative consequences that 

endure well into adulthood.235 

104. Adolescents are not considered mature enough to engage in other potentially risky 

activities such as smoking, drinking, driving, serving in the military, signing legal documents, 

and obtaining credit.  Most ironically, teens are legally prevented from viewing movies with 

restricted adult content.236 

105. If the Criminal Code appears to place limits on children’s sexual freedom, it is because 

children need protection, sometimes from choices they think are their own.  The preceding 

material has explained that children must not be exploited into “agreeing” to sexual activity that 

234 R v Hajar, 2014 CarswellAlta 1604 (QB) at para 41 [Tab 15] 
235 Lynn M. Phillips, "Recasting Consent, Agency and Victimization in Adult-Teen Relationships" in Sharon Lamb, 

ed., New Versions of Victims: Feminists Struggle with the Concept (New York and London: New York 
University Press: 1999) at Chapter 4 at pp 95, 97, 99, 101, 102 [Tab 56] 

236 House of Commons, Standing Committee on Justice and Human Rights, 39th Parl, 1st Sess, No 056 (22 March 
2007), note 92 at p 7 (Staff Sergeant Mike Frizzell, Strategic and Operational Support, National Child 
Exploitation Coordination Centre, RCMP) [Tab 57] 
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may cause them lasting harm.  The same applies to any “agreement” to have that sexual activity 

recorded.  

Exploitative making of child pornography is indefensible 

106. The child pornography offences in the Criminal Code target harms beyond already-illegal 

sex acts.  Child pornography is defined237 to include recordings of acts that could not possibly be 

illegal, such as fictional accounts,238 visual representations predominantly focusing on the sexual 

organs, and visual representations of explicit sexual activity with a person who is depicted as 

being under 18, regardless of his or her true age.  Unlike today’s definition of child pornography 

in written or audio form, visual representations have never been defined by illegality.239 

107. In Sharpe, no one seemed to dispute that harm results from the making and distribution of 

child pornography.240  “Mere” possession has been found to cause five distinct harms to 

children: child pornography promotes cognitive distortions; it fuels harmful fantasies; it is used 

to seduce and to groom child victims; the existence of a market promotes the “production, 

distribution and use that result in direct harm to children”; and “some child pornography is 

produced using real children.”241 

108. Real children can be harmed not only by the abusive acts captured in child pornography, 

but by the continued existence of the recordings. 

The child is traumatized by being used as a sexual object in the course of making the 
pornography.  The child may be sexually abused and degraded.  The trauma and violation 
of dignity may stay with the child as long as he or she lives.  Not infrequently, it initiates 
a downward spiral into the sex trade.  Even when it does not, the child must live in the 
years that follow with the knowledge that the degrading photo or film may still exist, and 
may at any moment be being watched and enjoyed by someone.242 

237 Criminal Code, RSC 1985, c C-46, s163.1(1); Gary P. Rodrigues, Crankshaw’s Criminal Code of Canada:RSC 
1985, (loose-leaf consulted on December 1, 2014), (Toronto: Carswell, 1993) at s 163.1 [Tab 58] 

238 R v Sharpe, [2001] 1 SCR 45 at para 38 [Tab 33] 
239 On the offence date, no form of child pornography was restricted by illegality.  See Gary P. Rodrigues, 

Crankshaw’s-Criminald Code of Canada, RSC 1985, (loose-leaf consulted on December 1, 2014), (Toronto: 
Carswell, 1993) at s 163.1 [Tab 58] 

240 R v Sharpe, [2001] 1 SCR 45 at paras 72 [Tab 33] 
241 R v Sharpe, [2001] 1 SCR 45 at para 86 [Tab 33] 
242 R v Sharpe, [2001] 1 SCR 45 at para 92 [Tab 33] 
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Where real children are involved, the term “child pornography” is euphemistic.  More accurately, 

it is “a permanent record of abuse and exploitation” of children.243 

109. In R v DB, this Court found abundant scholarly support for the fact that publication of a 

young offender’s name increases his “self-perception as an offender”.  Relationships deteriorate 

and supports erode.  “[S]tigmatization and labelling” can damage the young person’s developing 

self-image.  The resulting psychological and social stress threatens a young person’s security and 

engages the protection of s 7 of the Charter, necessitating special procedural protections for all 

offenders up to age 17.244  Publication of a 17-year-old’s face, body and intimate acts can be 

expected to cause equal or greater damage. 

110. A child has no control over what happens to pornography possessed by someone else.  

She must always live with the knowledge that others could see the representations and perceive 

her in a sexualized way.  “[V]ictims can experience humiliation, anxiety, shame, and fear” even 

when the representations are viewed for non-sexual purposes – for instance, by law enforcement 

officials. 245 

111. The minority judgment in Sharpe observed that, even if pornographic representations 

were “created by teenagers in a ‘consensual environment’”, privacy may be violated by 

subsequent distribution.246  It predicted that the internet would create a greater risk of 

dissemination where the pornography is in digital form.247  The majority felt that private use 

materials carried little risk of harm, in part because any risk of misuse was “small, incidental, 

and … tenuous”.248  Sadly, it appears that the minority’s prediction was more accurate. 

243 R v Sharpe, [2001] 1 SCR 45 at para 169 [Tab 33], per minority 
244 R v DB, [2008] 2 SCR 3 (SCC) at paras 84-87 [Tab 11] 
245 Andrea Slane, From Scanning to Sexting: The Scope of Protection of Dignity-Based Privacy in Canadian Child 

Pornography Law, (2010) Osgoode Hall L.J. 543 at para 37 [Tab 59] 
246 R v Sharpe, [2001] 1 SCR 45 at para 189 [Tab 33], per minority; see also at paras 164, 227-229 
247 R v Sharpe, [2001] 1 SCR 45 at para 166 [Tab 33], per minority.  The Ontario Court of Appeal had expressed 

similar concerns about the technology extant in 1995: “Because pornography now can be so easily prepared and 
disseminated through relatively inexpensive means, such as the hand-held video camera used in the case under 
appeal, it has emerged as a very real problem in our society.”  See R v Jewell, 1995 CarswellOnt 1228 at para 22 
[Tab 21] 

248 R v Sharpe, [2001] 1 SCR 45 at paras 100, 105 [Tab 33] 
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112. The scale of child pornography distribution today could not have been predicted when 

Sharpe was decided.249  Nor could anyone have predicted smart phones and webcams.  Explicit 

recordings of children may be created with one click and distributed worldwide with another. 

[T]he incidence of this behaviour appears to be increasing and expanding as technology 
becomes more sophisticated, encouraging the production of child pornography and 
greatly facilitating its distribution. The victims are innocent children who become props 
in a perverted show, played out for an ever-wider audience not only of voyeurs but of 
perpetrators.250 

Once an explicit recording of a child is distributed, there is no destruction and no retrieval.251 

113. Around the time of the offences at bar, the Canadian Centre for Child Protection 

surveyed the amount of child pornography that was hosted in different countries. Canada ranked 

third in the world.252 

114. Even if the making of pornographic material was consensual, subsequent abuse is no 

mere abstract risk. 

(a) In R v Cheyne,253 a 22-year old man took sexually explicit photographs of his 15-

year old girlfriend with her consent.  When she ended the relationship, he created 

a mocking collage of the photos and emailed it to friends.  It was distributed 

further, eventually reaching the victim’s father.  The offender circulated the 

collage because the victim "broke his heart". 

(b) In R v Walls,254 the 15-year-old victim met the 18-year-old offender on-line.  

After a time, he asked her to appear on webcam posing naked and masturbating 

for him to watch.  She did.  They had sex at least once.  He broke up with her.  

249 R v Hopps, 2010 CarswellBC 3669 (SC) at paras 22-47 [Tab 19]; Canada, Office of the Federal Ombudsman, 
Every Image, Every Child, Internet-Facilitated Child Sexual Abuse in Canada, ([Ottawa, Ont.]: Office of the 
Federal Ombudsman for Victims of Crime, [2009]) at pp 4-5 [Tab 60] 

250 R v F (DG), 2010 CarswellOnt 146 (CA) at para 21 [Tab 12]; Senate, Standing Committee on Human 
Rights, The Sexual Exploitation of Children in Canada: the Need for National Action (November 2011) 
at p 22 (Chair: Mobina S.B. Jaffer) [Tab 55] 

251 Senate, Standing Committee on Human Rights, The Sexual Exploitation of Children in Canada: the 
Need for National Action (November 2011) at p 23 (Chair: Mobina S.B. Jaffer) [Tab 55] 

252 Senate, Standing Committee on Human Rights, The Sexual Exploitation of Children in Canada: the 
Need for National Action (November 2011) at p 23 (Chair: Mobina S.B. Jaffer) [Tab 55] 

253 R v Cheyne, 2006 CarswellOnt 1427 (CA) at paras 3-8 [Tab 8] 
254 R v Walls, 2012 CarswellOnt 17235 (CJ) 835 at paras 2-10 [Tab 35] 
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Two years later, he contacted her and asked for sex.  She said no.  He led her to 

believe that he had kept copies of her videos and threatened to release them 

unless she agreed to have sex again.  

(c) In R v TCD,255 victim S texted nude photos to her boyfriend N, at his request.  

After they broke up, conflict arose among S, N and N’s new girlfriend, TCD.  On 

TCD’s suggestion, N got back at S by forwarding the photo to their 

acquaintances.  S experienced name-calling, humiliation and fear for her safety. 

(d) In R v Schultz,256 a 16-year-old girl broke up with her 20-year-old boyfriend.  To 

humiliate her, he posted consensually-made explicit photographs to Nexopia, and 

reposted them several times after interventions by the victim and the website. 

(e) In R v Miller,257 a prolific offender cultivated on-line relationships with teen 

girls, persuading them to perform increasingly unusual sexual acts on camera, 

and in some cases to meet with him for sexual contact.  When some of the girls 

tried to cease communicating with him, he threatened to send explicit photos and 

videos to their family and friends. 

(f) In R v Innes,258 the offender told two young teenaged girls that he had sexually 

compromising videos of them and would distribute them widely unless they 

performed on video for him again.  The threat of such “public degradation and 

exposure” was “premeditated torture.” 

115. In 2014, the Alberta Court of Appeal released its judgment in R v Mackie.259  The adult 

offender sought out young girls on social websites and groomed them to send photos of 

themselves in various states of undress.  Then he threatened to distribute those photographs to 

their friends and family if they did not provide even more revealing pictures or videos.  Offences 

like these damage victims in ways that are “serious and often long lasting.”  Referring to cases 

decided as recently as 2011, the Court of Appeal wrote: 

255 R v TCD, 2012 ABPC 338 at paras 2, 7 [Tab 34] 
256 R v Schultz, 2008 CarswellAlta 1768 (QB) at paras 2-11, 65-67 [Tab 32] 
257 R v Miller, 2011 CarswellAlta 2450 (PC) at paras 3-19 [Tab 26] 
258 R v Innes, 2008 CarswellAlta 431 (CA) at paras 6-7 [Tab 20] 
259 R v Mackie, 2014 CarswellAlta 1506 (CA) at paras 2-6, 17 [Tab 25] 
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We know better now than we did then.  We have come to understand the full magnitude 
of the impact such crimes have on children and that some have even resorted to suicide to 
find relief from online tormentors.  In fact, one of the victims here reported having 
thoughts of suicide to escape the appellant.  This and the other victim impact statements 
provided in this case are poignant reminders of the trauma and suffering caused by these 
crimes.260 

116. One voluntary instant in Grade 7 haunted Amanda Todd for the rest of her life.  She had 

gone on a live-streaming webcam to meet people.  They called her beautiful and perfect.  Then 

they wanted her to “flash” her breasts.  She did.  Someone captured a still image and spent two 

years trying to blackmail her for more “shows”.  Meanwhile the photo was circulating among her 

peers and on social media.  On-line and in-person bullying intensified.  Amanda committed 

suicide at age 15.  In her own words: “I can never get that photo back. It's out there forever...”261 

117. Teens cannot be expected to appreciate the permanent consequences of creating a record 

of nudity or sexual activity.262  It is no coincidence that the visual component of the child 

pornography definition offers blanket protection to children under 18, even though ages of 

consent may be younger.  That protection should not be eroded by shaping a defence around 

ostensible consent, regardless of whether it has been exploited. 

The Appellants’ version of the private use defence invites exploitation 

118. Echoing the Trial Judge, the Appellants now claim that the private use defence precludes 

consideration of expressive purpose, risk of harm, or exploitation.  Nothing should be added to 

the three summary criteria: Was the recording (1) of legal sexual activities? (2) made with the 

consent of the persons depicted? and (3) held for private use?263 

119. This interpretation of the private use defence derives from a selective reading of Sharpe.  

The Trial Judge felt that the entire content of the defence was encapsulated in two sub-

260 R v Mackie, 2014 CarswellAlta 1506 (CA) at para 19 [Tab 25] 
261 “Amanda Todd suicide: RCMP repeatedly told of blackmailer’s attempts”, CBC News, (15 November 2013), 

online: http://en.wikipedia.org/wiki/Suicide_of_Amanda_Todd#cite_note-Video-11.  See Amanda Todd Suicide 
– Original Full Video, YouTube, online: http://www.youtube.com/watch?v=_gycqAJcDFM , Transcript: Amanda
Todd’s Story – Struggling, Bullying, Suicide, Self Harm, Fighting”, Piglet’s Hut, (16 October 2012), online: 
http://pigletshut.blogspot.ca/2012/10/transcript-amanda-todds-story.html. 

262 Andrea Slane, From Scanning to Sexting: The Scope of Protection of Dignity-Based Privacy in Canadian Child 
Pornography Law, (2010) Osgoode Hall L.J. 543 at paras 25, 28, 35, 77 [Tab 59] 

263 Appellant’s Factum - Rollison at paras 30-37, 41-44, 78-79, 88-90; Appellant’s Factum - Barabash at paras 15-16 
and 21; Cf QB Reasons at paras 162, 276 - RR at pp 31-32, 51; RR at p 207/11-12 

http://en.wikipedia.org/wiki/Suicide_of_Amanda_Todd%23cite_note-Video-11
http://www.youtube.com/watch?v=_gycqAJcDFM
http://pigletshut.blogspot.ca/2012/10/transcript-amanda-todds-story.html
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paragraphs of the majority’s summary, and that it would be inappropriate to go beyond the 

summary.264  If true, one wonders why the majority bothered to write the other 129.75 

paragraphs – in particular, this one: 

I recognize that questions may arise in the application of the excepted categories.  
However, the same may be said for s. 163.1 as drafted.  It will be for the courts to 
consider precise questions of interpretation if and when they arise, bearing in mind 
Parliament's fundamental object: to ban possession of child pornography which raises a 
reasoned apprehension of harm to children.265 

120. The Appellants’ non-purposive construction of the private use defence is wrong.  It 

undermines decades of progress on the meaning of consent.  It undefines child pornography.  

And it allows the defence to be used regardless of whether any expressive purpose was held by 

the child or by the accused.  In other words, it allows children to be used for the sexual 

entertainment of adults. 

Naked consent 

121. What makes it legal to have sex with a teen?  Thanks to the protective scheme of the 

Criminal Code, the answer is complicated.  Below age 12, there is no consent.  From 12 to 17, 

consent may be valid if it is given to a near-in-age partner and outside a relationship of trust, 

authority, dependency or exploitation.266  It is vitiated by incapacity, revocation, application or 

threat or fear of force, fraud, exercise or abuse of positions trust, power or authority.267  An 

accused wishing to rely on consent must show that he took reasonable steps to ascertain, or had a 

reasonably grounded belief in, the child’s age and the presence of consent.268  There are 

restrictions on the use of therapeutic records or evidence of sexual reputation to question a 

complainant’s credibility on consent or likelihood of consenting.269  All of these statutory 

protections apply to specified offences.  The child pornography offences are not among them. 

264 QB Reasons at paras 197-210 - RR at pp 37-40.  Interestingly, the Trial Judge had no difficulty adding his own 
additional criteria based on ownership and the potential for legal distribution:  see QB Reasons at para 277 - RR 
at pp 51-52 

265 R v Sharpe, [2001] 1 SCR 45 at para 123 [Tab 33]; also R v Katigbak, [2011] 3 SCR 326 at para 38 [Tab 22] 
266 Criminal Code, RSC 1985, c C-46, ss 150.1(1)-(2.2), 153, 153.1(1), 153.1(3), 171.1, 172.1, 172.2.  See also ss 

155(1)-(2), 160(1), 160(3), 170, 171, 172, 173(2) 
267 Criminal Code, RSC 1985, c C-46, ss 153.1(3), 265(3), 273.1(2), 273.3 
268 Criminal Code, RSC 1985, c C-46, ss 150.1(4)-(6), 153.1(5)-(6), 172.1(4), 172.2(4), 265(4), 273.2 
269 Criminal Code, RSC 1985, c C-46, ss 276-277, 278.1-278.8 
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122. What makes it legal to record sex with a teen?  According to Sharpe paragraph 128(6)(b), 

“consent.”  The problem is that this “consent” is naked.  Stated in a single word, it lacks statutory 

protections against age differences, power imbalances, vitiation, wilfully blind beliefs, dangerous 

stereotypes, and exploitation. 

123. It is doubtful whether any court has the jurisdiction to decree that all the statutory 

protection around consent shall apply to a read-in defence to s 163.1 offences.270  Lower courts 

have instead followed this Court’s direct path: they have considered whether “consent was 

obtained in circumstances precluding [the child’s] exploitation or abuse.”271 

124. In R v Hewlett, two men were setting up a triple-X website and solicited models through 

a newspaper ad.  Three teens, aged 15, 16, and 17, responded.  At the photo shoot, the teens were 

offered food, alcohol and marijuana (though they declined the latter).  Even though there was no 

violence or overt control of the teens, even though the teens were at the higher end of the 

protected age range and ostensibly consented to being photographed, the Alberta Court of 

Appeal understood that “the production of child pornography is child abuse, plain and simple - 

and no attempts to rationalize or minimize this crime will ever change that.”  There was no 

“merit to the specious argument that the children involved in the production of the child 

pornography in this case chose to do so ‘voluntarily’.” 

The protection afforded by the legislation extends to all children under 18, no matter 
their age, and rightly so. Society has recognized the legitimate need to safeguard all 
children in this category from exploitative conduct. Children are not adults and 
cannot be expected to exercise judgment as if they were.  

The teens’ ostensible consent was not a “free choice.”  Mr Hewlett knew that they “were in 

financial need”, and he “exploit[ed] their vulnerability”.272 

125. If courts are not permitted to consider the circumstances under which a child “consented” 

to the recording of sexual activity or nude posing, then there is a frightening gap in the criminal 

270 For a partial attempt, see R v Bono, 2008 CarswellOnt 5887 (SCJ) at paras 24-25 [Tab 6] 
271 R v Cockell, 2013 CarswellAlta 603 (CA) at para 36 [Tab 9], leave to appeal dismissed 2013 CarswellAlta 2004 

[Not reproduced]; see also R v Keough, 2011 CarswellAlta 98 (QB) at paras 187-188 [Tab 23] 
272 R v Hewlett, 2002 CarswellAlta 942 (CA) at paras 7-9, 22, 24-25 [Tab 16] 
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law’s protective scheme.  “[A] predator need only manipulate his or her victim to the point of 

obtaining consent to be free from criminal sanction”.273  Children are left open to exploitation, 

perhaps by other children, but more readily by adults.274 

Undefining child pornography 

126. Illegality is a necessary condition, but an insufficient one.  Nude posing, without 

touching, is not a crime.  Consensual sexual activity between near-in-age teens is not a crime. 

Yet recordings of these activities are child pornography.275  A narrow focus on illegality renders 

s 163.1 redundant with existing sexual offences, and erases this aspect of its contribution to the 

Criminal Code’s scheme of child protection. 

Objects, not partners 

127. In Sharpe, the majority listed numerous examples of private use material that would hold 

expressive value with negligible risk.  The examples exclusively contemplate making and 

possession by teens or adolescents. 

“a teenage couple would not fall within the law's purview for creating and keeping 
sexually explicit pictures featuring each other alone, or together engaged in lawful 
sexual activity, provided these pictures were created together and shared only with 
one another”; “teenagers, perhaps even married teenagers… keeping photos or 
videos of themselves engaged in lawful sexual acts … intended exclusively for their 
own personal use”; “teenager’s favourable diary account;,” “a teenager’s private 
account”; “photos by a teenager and kept entirely in private”; “sexually explicit 
photographs taken by a teenager of him- or herself, and kept entirely in private”; 
“a teenaged couple's private photographs of themselves engaged in lawful sexual 
activity;”  “it extends to a teenagers sexually explicit recordings of him or herself 
alone or in lawful sex held solely for personal use;,” “for young people grappling 
with issues of sexual identity and self-awareness”; “adolescent self-fulfilment, self-
actualization and sexual exploration and identity;” “It further prohibits a teenager 
from possessing”; “two adolescents and a teenager from possessing for personal 
usage”; and “teenager’s confidential diary”.276 

This focus is consistent with the purposes for which the defence was created: the expression, 

growth and self-actualization of the people depicted in the otherwise-prohibited material.  By 

273 R v Cockell, 2013 CarswellAlta 603 (CA) at para 37 [Tab 9], leave to appeal dismissed 2013 CarswellAlta 2004 
[Not reproduced] 

274 Juristat, Police-reported cybercrime in Canada, 2012, by Benjamin Mazowita and Mirelle Vezina, eds (Statistics 
Canada, 25 September 2014) at pp 9-11 [Tab 61] 

275 Criminal Code, RSC 1985, c C-46, s 163.1(1) 
276 R v Sharpe, [2001] 1 SCR 45 at paras 41, 59, 76, 105, 107, 109, 110, 115, 116 and 120 [Tab 33], emphasis added 
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definition, that material depicts people under 18.  It is not obvious that the private use defence 

was meant to be available at to adults at all. 

128. Professor Andrea Slane has interpreted Sharpe as equating sexual objectification with 

harm. Sexual photography “exposes the subject of the photograph (and not the photographer) to 

potential exploitation.”  To prevent objectification, the private use defence requires proof “that 

the minor subject of the sexual photo shares pleasure in the use of that photo with the 

photographer.”  This requirement does not examine who did what in the making of the 

pornography, but whether the child will benefit from its existence afterward.  “[P]hotographs 

taken for the pleasure of the adult photographer alone are not eligible for the exception since they 

still objectify the minor subject.”  The private use defence cannot apply if the child was “given 

money, drugs, or other gifts in exchange for posing for sexual photographs;… such photographs 

were not taken for mutual benefit.”277 

129. The Alberta Court of Appeal applied the mutuality of benefit requirement in R v Cockell. 

It held that for the private use defence to have an air of reality, there must be evidence that both 

parties intended to use the pornographic material.278  Mr Cockell had cultivated an online 

relationship with a 13-year-old girl called DC.  She took some pornographic photos of herself not 

for her own pleasure, but to cheer up Mr Cockell when he was out of town.  She wanted to please 

him.  She had little or no access to the photos or the computers on which they were stored.  In 

short, “the evidence [did] not convey the type of intimate, equal sharing anticipated in Sharpe… 

There [was] no evidence that the material was ever, in fact, shared between DC and the 

appellant, or used by DC alone.”279  Lacking any air of reality, the private use defence failed.280 

This Court denied leave to appeal. 

130. The same requirement was applied at Mr Sharpe’s retrial.  Mr Sharpe was apprehended 

trying to bring printed photos and film into Canada by bus.  He argued that these images depicted 

lawful activity and were intended exclusively for his private use.  The trial court applied this 

277 Andrea Slane, From Scanning to Sexting: The Scope of Protection of Dignity-Based Privacy in Canadian Child 
Pornography Law, (2010) Osgoode Hall L.J. 543 at paras at paras 35-36 [Tab 59] 

278 R v Cockell, 2013 CarswellAlta 603 (CA) at para 36 [Tab 9]; leave to appeal dismissed 2013 CarswellAlta 2004 
[Not reproduced] 

279 R v Cockell, 2013 CarswellAlta 603 (CA) at para 42 [Tab 9]; leave to appeal dismissed 2013 CarswellAlta 2004 
[Not reproduced] 

280 R v Cockell, 2013 CarswellAlta 603 (CA) at paras 45-46 [Tab 9]; leave to appeal dismissed 2013 CarswellAlta 
2004 [Not reproduced] 
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Court’s requirement that “the photographs must have been intended for the private use of the 

parties depicted therein.”  It found “no evidence … that the photographs were intended for the 

private use of the boys photographed.”  In other words, there was no air of reality to the 

requirement of mutuality of benefit.281 

131. The child’s intended use of the material does not end the matter.  “Mutuality” means that 

the beneficial intention must be shared by the accused.282  Subjective intent is an element of most 

(if not all) defences, including the legitimate purpose defence to child pornography offences.283  

Similarly, to rely on the private use defence, an accused should have a subjective intention that 

connects to the purpose for which the defence was created:  expression of a young person’s self-

actualization.  If the adult’s motives are prurient, with no regard for the child’s identity and well-

being, then he is just another pornography consumer, potentially subject to cognitive distortions 

and harmful fantasies.284 

132. The Appellants’ three narrow criteria – naked consent, illegality and private holding – 

would legalize situations in which an adult manipulates a teen to gain ostensible consent to make 

child pornography, sheerly for the adult’s sexual stimulation.  This, by definition, is 

exploitation.285  This is why Parliament criminalized the making and possession of child 

pornography.  It is not why this Court created an exception.  

On any construction of the defence, the Appellants are guilty 
133. The private use defence excuses the making and possession of child pornography when 

its expressive value is significant and it carries negligible risk of harm.  It consists of more than 

the three narrowly construed criteria of private holding, legal sex, and ostensibly consensual 

recording.  On the facts at bar, the Appellants’ private use defence was doomed to fail, on the 

narrow criteria as well as the purposive ones. 

134. The Trial Judge found an air of reality to the element of “private use” based on his 

elaborate analysis of ownership and control.  This seems to boil down to (i) no evidence of 

281 R v Sharpe, 2002 B.C.J. No. 610 (SC) at paras 16-19 [Tab 33(a)] 
282 Mutuality, n: “The quality or state of being mutual; the sharing of or in an emotion, desire, aim, etc.; fellow 

feeling, community; interdependence; an instance of this.” OED Online.  Oxford Univresity Press, September 
2014. Web 3 December 2014 (Accessed: December 3, 2014) [Tab 62] 

283 Criminal Code, RSC 1985, c C-46, s 163.1(6); R v Katigbak, [2011] 3 SCR 326 (SCC) at para 58 [Tab 22] 
284 R v Sharpe, [2001] 1 SCR 45 at para 86 [Tab 33] 
285 Exploit, v: “To utilize for one's own ends, treat selfishly as mere workable material (persons, etc.); to ‘make 

capital out of’.” OED Online, Oxford University Press, September 2014. Web 3 December 2014 (Accessed: 
December 3, 2014) [Tab 63] 
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distribution, and (ii) no evidence that the girls ever asked Barabash to destroy the recordings. 286  

To ground the private use defence, the former fact is insufficient and the latter irrelevant.  

135. The videos of KB and DM were not “privately created visual recordings”.287  Nor were 

they kept in “strict privacy.” 288  As the Trial Judge found, people other than KB, DM and the 

Appellants were present during certain recordings.289  All of the recordings were stored on an 

unprotected computer, with DVD copies left lying about in a house with many people coming 

and going.290  Less egregious failures of private storage have been sufficient to invalidate the 

private use exception.291  Already, on the Trial Judge’s own definition of the test and his own 

fact-finding, the defence fails. 

136. The Trial Judge’s most significant error was his refusal to consider exploitation at all.292  

He did not consider whether the sexual activity was illegal by virtue of exploitation, nor whether 

the girls’ ostensible consent to recording was exploited, nor whether in the absence of mutual 

benefit the making and possession of the videos were exploitative. 

137. Given the Trial Judge’s legal errors and fact-finding omissions, the Court below was 

obligated to apply its own view of the evidence.  The Trial Judge made no “factual findings that 

engage the special advantage” of the trial court.293  The credibility of the police witnesses was 

not at issue, and any issues with the girls’ credibility were “not critical because the video 

recordings provide direct and relevant evidence”.294  Appellate courts have identical access to the 

videos; therefore no deference is owed to the Trial Judge’s characterizations of them.  The Trial 

Judge’s findings on “consent” are owed no deference because they were not factual.  They were 

legal characterizations, tainted by his flawed approach to exploitation. 

286 QB Reasons at paras 180-188 - RR at pp 34-35 
287 R v Sharpe, [2001] 1 SCR 45 (SCC) at para 76 [Tab 33] 
288 R v Sharpe, [2001] 1 SCR 45 (SCC) at para 116 [Tab 33] 
289 QB Reasons at paras 65, 75, 86 – see RR at pp 14, 16, 17.  See also Recording 3, 12, also known as [K]Shane 

Video1.wmv, Appendix at p 55, 36:01. 
290 QB Reasons at para 18 - RR at p 7; Statement of Admissions at paras 6, 7 - RR at p 209; RR at pp 156/33-35, 

156/40-157/7, 182/12-16, 183/12-16 
291 R v Sharpe, [2002] B.C.J. No. 610 (SC) at paras 4, 19 [Tab 33(a)] 
292 eg QB Reasons at para 208 - RR at p 39 
293 L (H) v Canada (Attorney General), [2005] 1 SCR 401 at para 253 [Appellants’  Joint Book of Authorities Tab 1] 
294 QB Reasons at para 42 - RR at p 11; see also at paras 39, 99, 100(6) – RR at pp 10, 19 
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138. The essence of the Trial Judge’s illegality analysis is contained in the following sentence: 

“KB and DM were 14 at the time and legally could consent to sexual activity.”295  This statement 

is incomplete.  KB and DM could legally consent to sex within some relationships, but not 

within relationships of trust, authority, dependency or exploitation. 

139. Having concluded that consent was in place, the Trial Judge considered and rejected two 

further possibilities.  The first was incapacity by intoxication.  The second was vitiation by 

violence, threats, coercion or inducements.296  He did not expressly consider an offence under s 

153, which was itself an error.  To the extent that he looked for a separate criminal act or 

statutory vitiation, he repeated the error of the trial court in R v Audet: he rendered s 153 

redundant with other Criminal Code sections. 

140. The Trial Judge did not apply s 153 at all.  He mentioned the section only in the process 

of rejecting exploitation as a component of the private use defence.  He considered age 

difference and drug use in isolation, and concluded that neither factor, standing alone, 

automatically creates an exploitative relationship.297  He did not consider the other factors listed 

in s 153(1.2), and expressly rejected the Crown’s argument that exploitation should be assessed 

by evaluating the entire scenario.298  His piecemeal approach was inconsistent with s 153(1.2), 

which provides that an exploitative relationship may be inferred from “the nature and 

circumstances of the relationship”, including (but not limited to or solely determined by any one 

of) the listed factors.299  It ignored the binding instruction of this Court that any of the s 153 

relationships must be characterized “on the basis of all the factual circumstances.”300 

141. The girls’ relationships with the Appellants were ones of trust and dependency.  Barabash 

was DM’s family friend and her past and present drug supplier.  He had known her for 

295 QB Reasons at para 167 - RR at p 32.  The Trial Judge’s perception of a Crown concession on this point (at paras 
166, 228 – RR at pp 32, 43) was not accurate.  Crown counsel spoke of the need to consider the exploitative 
context in which “legal” consent was given: RR at pp 203/13-35, 204/32-205/18, 206/8-32.  In any event, a 
concession on a question of law is not binding: see CA Reasons at para 16 - RR at p 60, citations omitted.  
Further, an appeal is taken from a judgment, not from reasons for judgment.  A respondent may seek to affirm a 
result on a ground not accepted in the court below and not raised by the appellant: Perka v R, [1984] 2 SCR 232 
(SCC) at para 8 [Tab 30]; R v Hitchings, 1997 CarswellSask 631 (CA) at para 12 [Tab 17] 

296 QB Reasons at paras 171, 172 - RR at pp 33 
297 QB Reasons at paras 218-227, 239-243 - RR at pp 41-43, 45-46 
298 QB Reasons at paras 215, 244 - RR at pp 40-41, 46 
299 Criminal Code, RSC 1985, c C-46, s 153(1.2) 
300 R v Audet, [1996] 2 SCR 172 at para 38 [Tab 2] 
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approximately one year.  She trusted him enough to seek refuge with him when she and KB ran 

away from their treatment center.301  During their stay at Barabash’s house the Appellants were 

part of the girls’ daily life.  Barabash had the power to turn them out in the street. 

142. Both he and Rollison fed the girls’ obvious drug addictions. 302  As the Trial Judge said, it 

was not surprising for a young drug addict to “have undertook actions with the intention of 

obtaining drugs” (sic).303  KB stated it outright: “I wanted the drugs”.  If she didn’t keep the men 

happy she wouldn’t get drugs.304  Barabash provided drugs, food, a place to sleep, recording 

equipment, and possibly pimping services for KB.  Rollison supplied drugs, his penis, and 

suggestions for recorded sexual activity. 

143. Even more clearly, the relationships were exploitative of KB and DM. Consider the 

factors listed in s 153(1.2):305 

(a) The age of the young persons.  KB and DM were 14, at the bottom end of the 

age range protected by s 153 at the time. 

(b) The age difference between the Appellants and the young persons.  The 

Appellants were aged 41 (Rollison) and 60 (Barabash), making them three and 

four times the girls’ ages.306 

(d)  The degree of control or influence by the Appellants over the young persons.  

The ability to control the supply of drugs, food and shelter exerts considerable 

influence over drug-addicted teenaged runaways.  

144. Factor (c), the evolution of the relationship, deserves special mention.  In the space of a 

week or less, the parties went from strangers (in KB’s case) or family friends (in DM’s case) to 

orgy participants.307  They shared in sex, drugs and pornography, but they did not form 

301 RR at p 101/9-17 
302 QB Reasons at paras 38, 60 - RR at pp 10, 13.  Ironically, the Trial Judge concluded that D had actually under-

estimated the strength of her addiction. 
303 QB Reasons at paras 40-41, 100 (6), 169, 240-241 - RR at pp 10-11, 19, 33, 45-46 
304 RR at p 197/8-11 
305 Criminal Code, RSC 1985, c C-46, s 153(1.2) 
306 CA Reasons at para 3 - RR at p 55 
307 cf R v Cockell, 2013 CarswellAlta 603 (CA) at para 44 [Tab 9], leave to appeal dismissed 2013 CarswellAlta 

2004 [Not reproduced] 
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relationships.  In the recordings, both girls often spoke of their families and past traumas.  The 

Appellants’ responses do not evince support or caring.   

145. For instance, when KB disclosed that she was once drugged and raped at a party, 

Barabash asked if that was where a scar on her thigh came from.  She said she used to cut her 

wrists, but that scar was from “the old crack house [she] was in”, where she slept with a steak 

knife.  To that, Barabash did not respond, not even to suggest she take a break from using a large 

black dildo on herself.  50 seconds later, he complimented her body and told her she could be a 

centrefold.  A little over a minute after that, KB revealed that she had never had an orgasm. 

Rollison asked why; she said she didn’t know. Barabash said “So you’re just a fuckin’ sex 

machine.” 308 

146. In the same video, Barabash told Rollison that DM’s dad “plays” with her. Rollison said, 

“That’s a little fucked up, man, with relatives.”309  In a different video, KB told the Appellants 

that her uncle fucked her for nine months when she was 13, then kicked her out, leaving her with 

nowhere to go.310  She also mentioned, in a partially discernible conversation, something about 

her 6-year-old sister that resulted in her dad being in jail.  At that, both Appellants expressed 

disgust.  Barabash said, apparently with no sense of irony, “The worst thing you can be is a 

skinner.”311 

147. The vulnerability of these two girls was visible from space.  It is impossible that the 

Appellants failed to see it.  Rather than help the girls get over their addictions and other 

problems, or call their guardians, or have a meaningful conversation with them, or do nothing, 

the Appellants used them for sex.  If this was not an exploitative relationship within the meaning 

of s 153, it is hard to imagine what would be.  The sexual activity was illegal because the girls’ 

ostensible consent was meaningless. 

308 Recording 3, 12, also known as [K]Shane Video1.wmv; see Appendix at p 56, 45:05 to 47:07. 
309 Recording 3, 12, also known as [K]Shane Video1.wmv; see Appendix at p 56-57, 51:02 
310 Recording 1, 7, 9, 10, also known as Video 3.wmv; see Appendix at p 49, 15:53 
311 Recording 1, 7, 9, 10, also known as Video 3.wmv; see Appendix at p 49, 18:32. 
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148. Any ostensible consent to recording was equally meaningless, and the recordings equally 

exploitative.  The Trial Judge erred when he found an air of reality to the element of “consent to 

record” from the girls’ ostensible consent alone.312  

149. Ignoring both the context and the detail, the Trial Judge found a kind of super-consent in 

his feeling that both girls were excited to perform in the videos.313  This was fantasy.  DM said 

on video that she was camera shy.314  She often kept her pants on and tried to keep her breasts 

covered.  Apart from one kiss from Barabash, she only had sexual contact with KB. From the 

nature of the conversation, the vividness of KB’s bruises, and the less extreme sexual activity, it 

seems likely that Recording 1 was the first video to be filmed.  For its first 32 minutes, KB 

walked around in her panties, touching her breasts, kissing DM once.  Her first physical contact 

with either Appellant came when Barabash drew her toward him for a kiss.  When it ended, she 

swallowed several times and seemed to gulp air.  At that moment she was not relaxed, let alone 

excited.  Less than two minutes later, Barabash handed her a crack pipe.315  In some of the 

shorter (and, apparently, later) videos, KB sat partially naked in front of the camera, not 

performing.  In one, Barabash squeezed her breast.  In another, there was drug use but no sexual 

activity.  In a third, there was no sexual activity until Barabash swatted KB’s buttocks with a 

riding crop and asked her to take off her jeans and dance. 316  Neither girl testified to excitement. 

KB testified to wanting to keep her drug suppliers happy. 

150. The Trial Judge’s notion that the girls were somehow in charge of the sexual activity was 

a form of victim-blaming.  It is true that the girls often appear to choose the specific acts that 

they performed.  This does not mean that they were in control.   

151. Nine minutes into one video, Barabash told KB, “You’re still on camera so do something 

exciting.”  She stepped in front of the camera; it zoomed in on her genitals.  It panned up to show 

her kissing DM, then down again to her genitals.  She ground herself against Rollison, then 

kissed DM again.  Finally Barabash told her to bend over and touch her toes.  She didn’t seem to 

312 QB Reasons at paras 175-179 - RR at pp 33-34 
313 QB Reasons at para 93 - RR at p 18 
314 QB Reasons at para 72 - RR at p 15 
315 Recording 1, 7, 9, 10, also known as Video 3.wmv; see Appendix at p 50, 31:47 to 34:33 
316 QB Reasons at paras 74, 76, 83 - RR at pp 15, 16, 17 
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understand, so he repeated his instruction.  She complied and touched herself.  Barabash 

maintained a close-up on her genitals.317 

152. 49 minutes into the longest video, DM asked Barabash whether he would post the videos 

to the internet.  She asked; he answered; he did not seek her opinion.318 

153. The most sexually extreme video is 74 minutes long.  In broad terms, KB performed oral, 

manual and vaginal intercourse on Rollison, sometimes while touching or being touched by DM, 

and the second half performing alone or with DM.  There is abundant dildo use, including 

Barabash’s attempt to penetrate KB with two dildos simultaneously.  At 73 minutes, Barabash 

left to get alcohol and cigarettes. KB walked out of the frame a few seconds later.  At 74 minutes 

DM said “we gotta stop the camera” and the recording ended.319 

154. These videos were not made for the girls’ use or benefit.  The girls never possessed or 

viewed them.  There was no evidence of any discussion or agreement among the girls and the 

Appellants regarding where the recordings would be kept or how they would be used, or whether 

the girls would have access to them for purposes of their own expression or reminiscence.  Nor 

was there any evidence of the Appellants’ subjective intent in making and possessing the 

recordings.  Nothing on the record or in the videos suggests that they cared for either girl’s self-

fulfilment or self-actualization, or identity. 

155. To give credit where it is due, Barabash and Rollison never used threats or physical 

violence.  They never raised their voices; indeed, their tones were generally congenial.  They let 

the girls choose the background music and made gifts of intoxicants.  They were friendly. 

156. The girls were taken in.  The Trial Judge should not have been.  This is how one obtains 

ostensible, non-vitiated consent.  Ostensible consent does not preclude discussion of exploitation.  

It is where that discussion starts. 

317 Recording 5, 14, also known as Video 5.wmv; see Appendix at p 60, 9:00 to 12:48.  
318 Recording 3, 12, also known as [K]Shane Video1.wmv; see Appendix at p 56, 49:02. 
319 Recording 3, 12, also known as [K]Shane Video1.wmv; see Appendix at p 56-57, 50:03 to 51:43,  and p 59, 
1:12:04 to 1:14:21 
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157. What happened in Barabash's basement was never about sexual freedom or expressive 

value. It was nothing more than two adult men seeking to gratify their sexual interests, with no 

regard for the safety of the children who fell into their hands. 

158. When it created the private use defence, this Court did not intend to sanctify middle-aged 

drug dealers supplying crack cocaine to fourteen-year-old crack-addicted runaways, performing 

and filming male sexual fantasies, and then retaining the DVDs for the adults' exclusive use. 

The Appellants' attempt to invoke the defence was doomed to fail. The Court below was correct 

to enter convictions. The appeal should be dismissed. 

PART IV- COSTS 

159. The Respondent makes no submissions regarding costs. 

PARTV-ORDERSOUGHT 

160. The Respondent asks that the appeal be dismissed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED at Calgary, Alberta, this 81
h day of December, 2014. 

JAA/smb 
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PART VII – LEGISLATION AT ISSUE 

Criminal Code, R.S.C. 1985, c. C-46 

Code criminal, LRC (1985), ch. C-46 

150.1(1) – (2.2) 

150.1(1)Consent no defence 
Subject to subsections (2) to (2.2), when an accused is charged with an offence under section 151 
or 152 or subsection 153(1), 160(3) or 173(2) or is charged with an offence under section 271, 
272 or 273 in respect of a complainant under the age of 16 years, it is not a defence that the 
complainant consented to the activity that forms the subject-matter of the charge. 
150.1(2)Exception — complainant aged 12 or 13 
When an accused is charged with an offence under section 151 or 152, subsection 173(2) or 
section 271 in respect of a complainant who is 12 years of age or more but under the age of 14 
years, it is a defence that the complainant consented to the activity that forms the subject-matter 
of the charge if the accused 

(a) is less than two years older than the complainant; and 
(b) is not in a position of trust or authority towards the complainant, is not a person with 
whom the complainant is in a relationship of dependency and is not in a relationship with 
the complainant that is exploitative of the complainant. 

150.1(2.1)Exception — complainant aged 14 or 15 
When an accused is charged with an offence under section 151 or 152, subsection 173(2) or 
section 271 in respect of a complainant who is 14 years of age or more but under the age of 16 
years, it is a defence that the complainant consented to the activity that forms the subject-matter 
of the charge if 

(a) the accused 
(i) is less than five years older than the complainant; and 
(ii) is not in a position of trust or authority towards the complainant, is not a person 
with whom the complainant is in a relationship of dependency and is not in a 
relationship with the complainant that is exploitative of the complainant; or 

(b) the accused is married to the complainant. 
150.1(2.2)Exception for transitional purposes 
When the accused referred to in subsection (2.1) is five or more years older than the 
complainant, it is a defence that the complainant consented to the activity that forms the subject-
matter of the charge if, on the day on which this subsection comes into force, 

(a) the accused is the common-law partner of the complainant, or has been cohabiting with 
the complainant in a conjugal relationship for a period of less than one year and they have 
had or are expecting to have a child as a result of the relationship; and 
(b) the accused is not in a position of trust or authority towards the complainant, is not a 
person with whom the complainant is in a relationship of dependency and is not in a 
relationship with the complainant that is exploitative of the complainant. 
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150.1(1)Inadmissibilité du consentement du plaignant 
Sous réserve des paragraphes (2) à (2.2), lorsqu’une personne est accusée d’une infraction 
prévue aux articles 151 ou 152 ou aux paragraphes 153(1), 160(3) ou 173(2) ou d’une infraction 
prévue aux articles 271, 272 ou 273 à l’égard d’un plaignant âgé de moins de seize ans, ne 
constitue pas un moyen de défense le fait que le plaignant a consenti aux actes à l’origine de 
l’accusation. 
150.1(2)Exception — plaignant âgé de 12 ou 13 ans 
Lorsqu’une personne est accusée d’une infraction prévue aux articles 151 ou 152, au paragraphe 
173(2) ou à l’article 271 à l’égard d’un plaignant âgé de douze ans ou plus mais de moins de 
quatorze ans, le fait que le plaignant a consenti aux actes à l’origine de l’accusation constitue un 
moyen de défense si l’accusé, à la fois : 

a) est de moins de deux ans l’aîné du plaignant; 
b) n’est ni une personne en situation d’autorité ou de confiance vis-à-vis du plaignant ni 
une personne à l’égard de laquelle celui-ci est en situation de dépendance ni une personne 
qui est dans une relation où elle exploite le plaignant. 

150.1(2.1)Exception — plaignant âgé de 14 ou 15 ans 
Lorsqu’une personne est accusée d’une infraction prévue aux articles 151 ou 152, au paragraphe 
173(2) ou à l’article 271 à l’égard d’un plaignant âgé de quatorze ans ou plus mais de moins de 
seize ans, le fait que le plaignant a consenti aux actes à l’origine de l’accusation constitue un 
moyen de défense si l’une des conditions suivantes est remplie : 

a) l’accusé, à la fois : 
(i) est de moins de cinq ans l’aîné du plaignant, 
(ii) n’est ni une personne en situation d’autorité ou de confiance vis-à-vis du plaignant 
ni une personne à l’égard de laquelle celui-ci est en situation de dépendance ni une 
personne qui est dans une relation où elle exploite le plaignant; 

b) l’accusé est marié au plaignant. 
150.1(2.2)Exception — régime transitoire 
Dans le cas où l’accusé visé au paragraphe (2.1) est de cinq ans ou plus l’aîné du plaignant, le 
fait que ce dernier a consenti aux actes à l’origine de l’accusation constitue un moyen de défense 
si, à la date d’entrée en vigueur du présent paragraphe : 

a) d’une part, soit l’accusé est le conjoint de fait du plaignant, soit il vit dans une relation 
conjugale avec lui depuis moins d’un an et un enfant est né ou à naître de leur union; 
b) d’autre part, l’accusé n’est ni une personne en situation d’autorité ou de confiance vis-à-
vis du plaignant ni une personne à l’égard de laquelle celui-ci est en situation de 
dépendance ni une personne qui est dans une relation où elle exploite le plaignant. 

 
 

150.1(4)-(6) 
150.1(4)Mistake of age 
It is not a defence to a charge under section 151 or 152, subsection 160(3) or 173(2), or section 
271, 272 or 273 that the accused believed that the complainant was 16 years of age or more at the 
time the offence is alleged to have been committed unless the accused took all reasonable steps 
to ascertain the age of the complainant. 
150.1(5)Idem 
It is not a defence to a charge under section 153, 159, 170, 171 or 172 or subsection 212(2) or (4) 
that the accused believed that the complainant was eighteen years of age or more at the time the 
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offence is alleged to have been committed unless the accused took all reasonable steps to 
ascertain the age of the complainant. 
150.1(6)Mistake of age 
An accused cannot raise a mistaken belief in the age of the complainant in order to invoke a 
defence under subsection (2) or (2.1) unless the accused took all reasonable steps to ascertain the 
age of the complainant. 
 
150.1(4)Inadmissibilité de l’erreur 
Le fait que l’accusé croyait que le plaignant était âgé de seize ans au moins au moment de la 
perpétration de l’infraction reprochée ne constitue un moyen de défense contre une accusation 
portée en vertu des articles 151 ou 152, des paragraphes 160(3) ou 173(2) ou des articles 271, 
272 ou 273 que si l’accusé a pris toutes les mesures raisonnables pour s’assurer de l’âge du 
plaignant. 
150.1(5)Idem 
Le fait que l’accusé croyait que le plaignant était âgé de dix-huit ans au moins au moment de la 
perpétration de l’infraction reprochée ne constitue un moyen de défense contre un accusation 
portée en vertu des articles 153, 159, 170, 171 ou 172 ou des paragraphes 212(2) ou (4) que si 
l’accusé a pris toutes les mesures raisonnables pour s’assurer de l’âge du plaignant. 
150.1(6)Inadmissibilité de l’erreur 
L’accusé ne peut invoquer l’erreur sur l’âge du plaignant pour se prévaloir de la défense prévue 
aux paragraphes (2) ou (2.1) que s’il a pris toutes les mesures raisonnables pour s’assurer de 
l’âge de celui-ci. 
 
 

151 
151.Sexual interference 
Every person who, for a sexual purpose, touches, directly or indirectly, with a part of the body or 
with an object, any part of the body of a person under the age of 16 years 

(a) is guilty of an indictable offence and is liable to imprisonment for a term of not more 
than 10 years and to a minimum punishment of imprisonment for a term of one year; or 
(b) is guilty of an offence punishable on summary conviction and is liable to imprisonment 
for a term of not more than 18 months and to a minimum punishment of imprisonment for a 
term of 90 days. 

 
151.Contacts sexuels 
Toute personne qui, à des fins d’ordre sexuel, touche directement ou indirectement, avec une 
partie de son corps ou avec un objet, une partie du corps d’un enfant âgé de moins de seize ans 
est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de dix ans, la peine 
minimale étant de un an; 
b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire et 
passible d’un emprisonnement maximal de dix-huit mois, la peine minimale étant de 
quatre-vingt-dix jours. 
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152 
152.Invitation to sexual touching 
Every person who, for a sexual purpose, invites, counsels or incites a person under the age of 16 
years to touch, directly or indirectly, with a part of the body or with an object, the body of any 
person, including the body of the person who so invites, counsels or incites and the body of the 
person under the age of 16 years, 

(a) is guilty of an indictable offence and is liable to imprisonment for a term of not more 
than 10 years and to a minimum punishment of imprisonment for a term of one year; or 
(b) is guilty of an offence punishable on summary conviction and is liable to imprisonment 
for a term of not more than 18 months and to a minimum punishment of imprisonment for a 
term of 90 days. 

 
152.Incitation à des contacts sexuels 
Toute personne qui, à des fins d’ordre sexuel, invite, engage ou incite un enfant âgé de moins de 
seize ans à la toucher, à se toucher ou à toucher un tiers, directement ou indirectement, avec une 
partie du corps ou avec un objet est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de dix ans, la peine 
minimale étant de un an; 
b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire et 
passible d’un emprisonnement maximal de dix-huit mois, la peine minimale étant de 
quatre-vingt-dix jours. 

 
 

153(2008) 
Sexual exploitation 
153. (1) Every person commits an offence who is in a position of trust or authority towards a 
young person, who is a person with whom the young person is in a relationship of dependency or 
who is in a relationship with a young person that is exploitative of the young person, and who 

(a) for a sexual purpose, touches, directly or indirectly, with a part of the body or with an 
object, any part of the body of the young person; or 

(b) for a sexual purpose, invites, counsels or incites a young person to touch, directly or 
indirectly, with a part of the body or with an object, the body of any person, including the body 
of the person who so invites, counsels or incites and the body of the young person. 
Punishment 
(1.1) Every person who commits an offence under subsection (1) 

(a) is guilty of an indictable offence and liable to imprisonment for a term not exceeding 
ten years and to a minimum punishment of imprisonment for a term of forty-five days; or 

(b) is guilty of an offence punishable on summary conviction and liable to imprisonment 
for a term not exceeding eighteen months and to a minimum punishment of imprisonment for a 
term of fourteen days. 
Inference of sexual exploitation 
(1.2) A judge may infer that a person is in a relationship with a young person that is exploitative 
of the young person from the nature and circumstances of the relationship, including 

(a) the age of the young person; 
(b) the age difference between the person and the young person; 
(c) the evolution of the relationship; and 



70 

(d) the degree of control or influence by the person over the young person. 
Definition of “young person” 
(2) In this section, “young person” means a person fourteen years of age or more but under the 
age of eighteen years. 
 
Exploitation sexuelle 
153. (1) Commet une infraction toute personne qui est en situation d’autorité ou de confiance 
vis-à-vis d’un adolescent, à l’égard de laquelle l’adolescent est en situation de dépendance ou qui 
est dans une relation où elle exploite l’adolescent et qui, selon le cas : 

a) à des fins d’ordre sexuel, touche, directement ou indirectement, avec une partie de son 
corps ou avec un objet, une partie du corps de l’adolescent; 

b) à des fins d’ordre sexuel, invite, engage ou incite un adolescent à la toucher, à se 
toucher ou à toucher un tiers, directement ou indirectement, avec une partie du corps ou avec un 
objet. 
Peine 
(1.1) Quiconque commet l’infraction visée au paragraphe (1) est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de dix ans, la peine 
minimale étant de quarante-cinq jours; 

b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire 
et passible d’un emprisonnement maximal de dix-huit mois, la peine minimale étant de quatorze 
jours. 
Déduction 
(1.2) Le juge peut déduire de la nature de la relation entre la personne et l’adolescent et des 
circonstances qui l’entourent, notamment des éléments ci-après, que celle-ci est dans une relation 
où elle exploite l’adolescent : 

a) l’âge de l’adolescent; 
b) la différence d’âge entre la personne et l’adolescent; 
c) l’évolution de leur relation; 
d) l’emprise ou l’influence de la personne sur l’adolescent. 

Définition de « adolescent » 
(2) Pour l’application du présent article, « adolescent » s’entend d’une personne âgée de quatorze 
ans au moins mais de moins de dix-huit ans. 
 
 

153 (2014) 
153. 
153(1)Sexual exploitation 
Every person commits an offence who is in a position of trust or authority towards a young 
person, who is a person with whom the young person is in a relationship of dependency or who 
is in a relationship with a young person that is exploitative of the young person, and who 

(a) for a sexual purpose, touches, directly or indirectly, with a part of the body or with an 
object, any part of the body of the young person; or 
(b) for a sexual purpose, invites, counsels or incites a young person to touch, directly or 
indirectly, with a part of the body or with an object, the body of any person, including the 
body of the person who so invites, counsels or incites and the body of the young person. 
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153(1.1)Punishment 
Every person who commits an offence under subsection (1) 

(a) is guilty of an indictable offence and is liable to imprisonment for a term of not more than 
10 years and to a minimum punishment of imprisonment for a term of one year; or 
(b) is guilty of an offence punishable on summary conviction and is liable to imprisonment 
for a term of not more than 18 months and to a minimum punishment of imprisonment for a 
term of 90 days. 

153(1.2)Inference of sexual exploitation 
A judge may infer that a person is in a relationship with a young person that is exploitative of the 
young person from the nature and circumstances of the relationship, including 

(a) the age of the young person; 
(b) the age difference between the person and the young person; 
(c) the evolution of the relationship; and 
(d) the degree of control or influence by the person over the young person. 

153(2)Definition of “young person” 
In this section, ”young person” means a person 16 years of age or more but under the age of 
eighteen years. 
 
153. 
153(1)Exploitation sexuelle 
Commet une infraction toute personne qui est en situation d’autorité ou de confiance vis-à-vis 
d’un adolescent, à l’égard de laquelle l’adolescent est en situation de dépendance ou qui est dans 
une relation où elle exploite l’adolescent et qui, selon le cas : 

a) à des fins d’ordre sexuel, touche, directement ou indirectement, avec une partie de son 
corps ou avec un objet, une partie du corps de l’adolescent; 
b) à des fins d’ordre sexuel, invite, engage ou incite un adolescent à la toucher, à se toucher 
ou à toucher un tiers, directement ou indirectement, avec une partie du corps ou avec un 
objet. 

153(1.1)Peine 
Quiconque commet l’infraction visée au paragraphe (1) est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de dix ans, la peine 
minimale étant de un an; 
b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire et 
passible d’un emprisonnement maximal de dix-huit mois, la peine minimale étant de quatre-
vingt-dix jours. 

153(1.2)Déduction 
Le juge peut déduire de la nature de la relation entre la personne et l’adolescent et des 
circonstances qui l’entourent, notamment des éléments ci-après, que celle-ci est dans une relation 
où elle exploite l’adolescent : 

a) l’âge de l’adolescent; 
b) la différence d’âge entre la personne et l’adolescent; 
c) l’évolution de leur relation; 
d) l’emprise ou l’influence de la personne sur l’adolescent. 

153(2)Définition de « adolescent » 
Pour l’application du présent article, « adolescent » s’entend d’une personne âgée de seize ans 
au moins mais de moins de dix-huit ans. 
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153.1(1) 
153.1(1)Sexual exploitation of person with disability 
Every person who is in a position of trust or authority towards a person with a mental or physical 
disability or who is a person with whom a person with a mental or physical disability is in a 
relationship of dependency and who, for a sexual purpose, counsels or incites that person to 
touch, without that person’s consent, his or her own body, the body of the person who so 
counsels or incites, or the body of any other person, directly or indirectly, with a part of the body 
or with an object, is guilty of 

(a) an indictable offence and liable to imprisonment for a term not exceeding five years; or 
(b) an offence punishable on summary conviction and liable to imprisonment for a term not 
exceeding eighteen months. 

153.1(1)Personnes en situation d’autorité 
Est coupable soit d’un acte criminel et passible d’un emprisonnement maximal de cinq ans, soit 
d’une infraction punissable sur déclaration de culpabilité par procédure sommaire et passible 
d’un emprisonnement maximal de dix-huit mois, toute personne qui est en situation d’autorité ou 
de confiance vis-à-vis d’une personne ayant une déficience mentale ou physique ou à l’égard de 
laquelle celle-ci est en situation de dépendance et qui, à des fins d’ordre sexuel, engage ou incite 
la personne handicapée à la toucher, à se toucher ou à toucher un tiers, sans son consentement, 
directement ou indirectement, avec une partie du corps ou avec un objet. 

153.1(3) 
153.1(3)When no consent obtained 
No consent is obtained, for the purposes of this section, if 

(a) the agreement is expressed by the words or conduct of a person other than the 
complainant; 
(b) the complainant is incapable of consenting to the activity; 
(c) the accused counsels or incites the complainant to engage in the activity by abusing a 
position of trust, power or authority; 
(d) the complainant expresses, by words or conduct, a lack of agreement to engage in the 
activity; or 
(e) the complainant, having consented to engage in sexual activity, expresses, by words or 
conduct, a lack of agreement to continue to engage in the activity. 

153.1(3)Restriction de la notion de consentement 
Le consentement du plaignant ne se déduit pas, pour l’application du présent article, des cas où : 

a) l’accord est manifesté par des paroles ou par le comportement d’un tiers;
b) il est incapable de le former;
c) l’accusé l’engage ou l’incite à l’activité par abus de confiance ou de pouvoir;
d) il manifeste, par ses paroles ou son comportement, l’absence d’accord à l’activité;
e) après avoir consenti à l’activité, il manifeste, par ses paroles ou son comportement,
l’absence d’accord à la poursuite de celle-ci. 
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153.1(5)When belief in consent not a defence 
It is not a defence to a charge under this section that the accused believed that the complainant 
consented to the activity that forms the subject-matter of the charge if 

(a) the accused’s belief arose from the accused’s 
(i) self-induced intoxication, or 
(ii) recklessness or wilful blindness; or 

(b) the accused did not take reasonable steps, in the circumstances known to the accused at 
the time, to ascertain that the complainant was consenting. 

153.1(6)Accused’s belief as to consent 
If an accused alleges that he or she believed that the complainant consented to the conduct that is 
the subject-matter of the charge, a judge, if satisfied that there is sufficient evidence and that, if 
believed by the jury, the evidence would constitute a defence, shall instruct the jury, when 
reviewing all the evidence relating to the determination of the honesty of the accused’s belief, to 
consider the presence or absence of reasonable grounds for that belief. 

153.1(5)Exclusion du moyen de défense fondé sur la croyance au consentement 
Ne constitue pas un moyen de défense contre une accusation fondée sur le présent article le fait 
que l’accusé croyait que le plaignant avait consenti à l’activité à l’origine de l’accusation 
lorsque, selon le cas : 

a) cette croyance provient :
(i) soit de l’affaiblissement volontaire de ses facultés, 
(ii) soit de son insouciance ou d’un aveuglement volontaire; 

b) il n’a pas pris les mesures raisonnables, dans les circonstances dont il avait alors
connaissance, pour s’assurer du consentement. 

153.1(6)Croyance de l’accusé quant au consentement 
Lorsque l’accusé allègue qu’il croyait que le plaignant avait consenti aux actes sur lesquels 
l’accusation est fondée, le juge, s’il est convaincu qu’il y a une preuve suffisante et que cette 
preuve constituerait une défense si elle était acceptée par le jury, demande à ce dernier de 
prendre en considération, en évaluant l’ensemble de la preuve qui concerne la détermination de 
la sincérité de la croyance de l’accusé, la présence ou l’absence de motifs raisonnables pour 
celle-ci. 

155(1)-(2) 
155(1)Incest 
Every one commits ”incest” who, knowing that another person is by blood relationship his or 
her parent, child, brother, sister, grandparent or grandchild, as the case may be, has sexual 
intercourse with that person. 
155(2)Punishment 
Everyone who commits incest is guilty of an indictable offence and is liable to imprisonment for 
a term of not more than 14 years and, if the other person is under the age of 16 years, to a 
minimum punishment of imprisonment for a term of five years. 

155(1)Inceste 
Commet un inceste quiconque, sachant qu’une autre personne est, par les liens du sang, son père 
ou sa mère, son enfant, son frère, sa soeur, son grand-père, sa grand-mère, son petit-fils ou sa 

153.1(5)-(6)
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petite-fille, selon le cas, a des rapports sexuels avec cette personne. 
155(2)Peine 
Quiconque commet un inceste est coupable d’un acte criminel et passible d’un emprisonnement 
maximal de quatorze ans, la peine minimale étant de cinq ans si l’autre personne est âgée de 
moins de seize ans. 

160(1) 
160(1)Bestiality 
Every person who commits bestiality is guilty of an indictable offence and is liable to 
imprisonment for a term not exceeding ten years or is guilty of an offence punishable on 
summary conviction. 

160(1)Bestialité 
Est coupable soit d’un acte criminel et passible d’un emprisonnement maximal de dix ans, soit 
d’une infraction punissable sur déclaration de culpabilité par procédure sommaire, quiconque 
commet un acte de bestialité. 

160(3) 
160(3)Bestiality in presence of or by child 
Despite subsection (1), every person who commits bestiality in the presence of a person under 
the age of 16 years, or who incites a person under the age of 16 years to commit bestiality, 

(a) is guilty of an indictable offence and is liable to imprisonment for a term of not more 
than 10 years and to a minimum punishment of imprisonment for a term of one year; or 
(b) is guilty of an offence punishable on summary conviction and is liable to imprisonment 
for a term of not more than two years less a day and to a minimum punishment of 
imprisonment for a term of six months. 

160(3)Bestialité en présence d’un enfant ou incitation de celui-ci 
Malgré le paragraphe (1), toute personne qui commet un acte de bestialité en présence d’une 
personne âgée de moins de seize ans ou qui l’incite à en commettre un est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de dix ans, la peine
minimale étant de un an; 
b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire et
passible d’un emprisonnement maximal de deux ans moins un jour, la peine minimale étant 
de six mois. 

162 
162(1)Voyeurism 
Every one commits an offence who, surreptitiously, observes — including by mechanical or 
electronic means — or makes a visual recording of a person who is in circumstances that give 
rise to a reasonable expectation of privacy, if 

(a) the person is in a place in which a person can reasonably be expected to be nude, to 
expose his or her genital organs or anal region or her breasts, or to be engaged in explicit 
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sexual activity; 
(b) the person is nude, is exposing his or her genital organs or anal region or her breasts, or is 
engaged in explicit sexual activity, and the observation or recording is done for the purpose 
of observing or recording a person in such a state or engaged in such an activity; or 
(c) the observation or recording is done for a sexual purpose. 

162(2)Definition of “visual recording” 
In this section, ”visual recording” includes a photographic, film or video recording made by any 
means. 
162(3)Exemption 
Paragraphs (1)(a) and (b) do not apply to a peace officer who, under the authority of a warrant 
issued under section 487.01, is carrying out any activity referred to in those paragraphs. 
162(4)Printing, publication, etc., of voyeuristic recordings 
Every one commits an offence who, knowing that a recording was obtained by the commission 
of an offence under subsection (1), prints, copies, publishes, distributes, circulates, sells, 
advertises or makes available the recording, or has the recording in his or her possession for the 
purpose of printing, copying, publishing, distributing, circulating, selling or advertising it or 
making it available. 
162(5)Punishment 
Every one who commits an offence under subsection (1) or (4) 

(a) is guilty of an indictable offence and liable to imprisonment for a term not exceeding five 
years; or 
(b) is guilty of an offence punishable on summary conviction. 

162(6)Defence 
No person shall be convicted of an offence under this section if the acts that are alleged to 
constitute the offence serve the public good and do not extend beyond what serves the public 
good. 
162(7)Question of law, motives 
For the purposes of subsection (6), 

(a) it is a question of law whether an act serves the public good and whether there is 
evidence that the act alleged goes beyond what serves the public good, but it is a question of 
fact whether the act does or does not extend beyond what serves the public good; and 
(b) the motives of an accused are irrelevant. 

162(1)Voyeurisme 
Commet une infraction quiconque, subrepticement, observe, notamment par des moyens 
mécaniques ou électroniques, une personne — ou produit un enregistrement visuel d’une 
personne — se trouvant dans des circonstances pour lesquelles il existe une attente raisonnable 
de protection en matière de vie privée, dans l’un des cas suivants : 

a) la personne est dans un lieu où il est raisonnable de s’attendre à ce qu’une personne soit
nue, expose ses seins, ses organes génitaux ou sa région anale ou se livre à une activité 
sexuelle explicite; 
b) la personne est nue, expose ses seins, ses organes génitaux ou sa région anale ou se livre à
une activité sexuelle explicite, et l’observation ou l’enregistrement est fait dans le dessein 
d’ainsi observer ou enregistrer une personne; 
c) l’observation ou l’enregistrement est fait dans un but sexuel.

162(2)Définition de « enregistrement visuel » 
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Au présent article, « enregistrement visuel » s’entend d’un enregistrement photographique, 
filmé, vidéo ou autre, réalisé par tout moyen. 
162(3)Exemption 
Les alinéas (1)a) et b) ne s’appliquent pas aux agents de la paix qui exercent les activités qui y 
sont visées dans le cadre d’un mandat décerné en vertu de l’article 487.01. 
162(4)Impression, publication, etc. de matériel voyeuriste 
Commet une infraction quiconque imprime, copie, publie, distribue, met en circulation, vend ou 
rend accessible un enregistrement ou en fait la publicité, ou l’a en sa possession en vue de 
l’imprimer, de le copier, de le publier, de le distribuer, de le mettre en circulation, de le vendre, 
de le rendre accessible ou d’en faire la publicité, sachant qu’il a été obtenu par la perpétration de 
l’infraction prévue au paragraphe (1). 
162(5)Peines 
Quiconque commet une infraction prévue aux paragraphes (1) ou (4) est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de cinq ans;
b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire.

162(6)Moyen de défense 
Nul ne peut être déclaré coupable d’une infraction visée au présent article si les actes qui 
constitueraient l’infraction ont servi le bien public et n’ont pas outrepassé ce qui a servi celui-ci. 
162(7)Question de fait et de droit et motifs 
Pour l’application du paragraphe (6) : 

a) la question de savoir si un acte a servi le bien public et s’il y a preuve que l’acte reproché
a outrepassé ce qui a servi le bien public est une question de droit, mais celle de savoir si 
l’acte a ou n’a pas outrepassé ce qui a servi le bien public est une question de fait; 
b) les motifs du prévenu ne sont pas pertinents.

163(1) 
163(1)Corrupting morals 
Every one commits an offence who 

(a) makes, prints, publishes, distributes, circulates, or has in his possession for the purpose 
of publication, distribution or circulation any obscene written matter, picture, model, 
phonograph record or other thing whatever; or 
(b) makes, prints, publishes, distributes, sells or has in his possession for the purpose of 
publication, distribution or circulation a crime comic. 

163(1)Corruption des moeurs 
Commet une infraction quiconque, selon le cas : 

a) produit, imprime, publie, distribue, met en circulation, ou a en sa possession aux fins de
publier, distribuer ou mettre en circulation, quelque écrit, image, modèle, disque de 
phonographe ou autre chose obscène; 
b) produit, imprime, publie, distribue, vend, ou a en sa possession aux fins de publier,
distribuer ou mettre en circulation, une histoire illustrée de crime. 
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163.1 (2008) 
Definition of “child pornography” 
163.1 (1) In this section, “child pornography” means 

(a) a photographic, film, video or other visual representation, whether or not it was made 
by electronic or mechanical means, 

(i) that shows a person who is or is depicted as being under the age of eighteen 
years and is engaged in or is depicted as engaged in explicit sexual activity, or 

(ii) the dominant characteristic of which is the depiction, for a sexual purpose, of 
a sexual organ or the anal region of a person under the age of eighteen years; 
(b) any written material, visual representation or audio recording that advocates or 

counsels sexual activity with a person under the age of eighteen years that would be an offence 
under this Act; 

(c) any written material whose dominant characteristic is the description, for a sexual 
purpose, of sexual activity with a person under the age of eighteen years that would be an 
offence under this Act; or 

(d) any audio recording that has as its dominant characteristic the description, 
presentation or representation, for a sexual purpose, of sexual activity with a person under the 
age of eighteen years that would be an offence under this Act. 
Making child pornography 
(2) Every person who makes, prints, publishes or possesses for the purpose of publication any 
child pornography is guilty of 

(a) an indictable offence and liable to imprisonment for a term not exceeding ten years 
and to a minimum punishment of imprisonment for a term of one year; or 

(b) an offence punishable on summary conviction and liable to imprisonment for a term 
not exceeding eighteen months and to a minimum punishment of imprisonment for a term of 
ninety days. 
Distribution, etc. of child pornography 
(3) Every person who transmits, makes available, distributes, sells, advertises, imports, exports 
or possesses for the purpose of transmission, making available, distribution, sale, advertising or 
exportation any child pornography is guilty of 

(a) an indictable offence and liable to imprisonment for a term not exceeding ten years 
and to a minimum punishment of imprisonment for a term of one year; or 

(b) an offence punishable on summary conviction and liable to imprisonment for a term 
not exceeding eighteen months and to a minimum punishment of imprisonment for a term of 
ninety days. 
Possession of child pornography 
(4) Every person who possesses any child pornography is guilty of 

(a) an indictable offence and liable to imprisonment for a term not exceeding five years 
and to a minimum punishment of imprisonment for a term of forty-five days; or 

(b) an offence punishable on summary conviction and liable to imprisonment for a term 
not exceeding eighteen months and to a minimum punishment of imprisonment for a term of 
fourteen days. 
Accessing child pornography 
(4.1) Every person who accesses any child pornography is guilty of 

(a) an indictable offence and liable to imprisonment for a term not exceeding five years 
and to a minimum punishment of imprisonment for a term of forty-five days; or 
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(b) an offence punishable on summary conviction and liable to imprisonment for a term 
not exceeding eighteen months and to a minimum punishment of imprisonment for a term of 
fourteen days. 
Interpretation 
(4.2) For the purposes of subsection (4.1), a person accesses child pornography who knowingly 
causes child pornography to be viewed by, or transmitted to, himself or herself. 
Aggravating factor 
(4.3) If a person is convicted of an offence under this section, the court that imposes the sentence 
shall consider as an aggravating factor the fact that the person committed the offence with intent 
to make a profit. 
Defence 
(5) It is not a defence to a charge under subsection (2) in respect of a visual representation that 
the accused believed that a person shown in the representation that is alleged to constitute child 
pornography was or was depicted as being eighteen years of age or more unless the accused took 
all reasonable steps to ascertain the age of that person and took all reasonable steps to ensure 
that, where the person was eighteen years of age or more, the representation did not depict that 
person as being under the age of eighteen years. 
Defence 
(6) No person shall be convicted of an offence under this section if the act that is alleged to 
constitute the offence 

(a) has a legitimate purpose related to the administration of justice or to science, 
medicine, education or art; and 

(b) does not pose an undue risk of harm to persons under the age of eighteen years. 
Question of law 
(7) For greater certainty, for the purposes of this section, it is a question of law whether any 
written material, visual representation or audio recording advocates or counsels sexual activity 
with a person under the age of eighteen years that would be an offence under this Act. 

Définition de « pornographie juvenile 
163.1 (1) Au présent article, « pornographie juvénile » s’entend, selon le cas : 

a) de toute représentation photographique, filmée, vidéo ou autre, réalisée ou non par des
moyens mécaniques ou électroniques : 

(i) soit où figure une personne âgée de moins de dix-huit ans ou présentée comme 
telle et se livrant ou présentée comme se livrant à une activité sexuelle explicite, 

(ii) soit dont la caractéristique dominante est la représentation, dans un but sexuel, 
d’organes sexuels ou de la région anale d’une personne âgée de moins de dix-huit ans; 
b) de tout écrit, de toute représentation ou de tout enregistrement sonore qui préconise ou

conseille une activité sexuelle avec une personne âgée de moins de dix-huit ans qui constituerait 
une infraction à la présente loi; 

c) de tout écrit dont la caractéristique dominante est la description, dans un but sexuel,
d’une activité sexuelle avec une personne âgée de moins de dix-huit ans qui constituerait une 
infraction à la présente loi; 

d) de tout enregistrement sonore dont la caractéristique dominante est la description, la
présentation ou la simulation, dans un but sexuel, d’une activité sexuelle avec une personne âgée 
de moins de dix-huit ans qui constituerait une infraction à la présente loi. 
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Production de pornographie juvénile 
(2) Quiconque produit, imprime ou publie, ou a en sa possession en vue de la publication, de la 
pornographie juvénile est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de dix ans, la peine
minimale étant de un an; 

b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire
et passible d’un emprisonnement maximal de dix-huit mois, la peine minimale étant de quatre-
vingt-dix jours. 
Distribution de pornographie juvénile 
(3) Quiconque transmet, rend accessible, distribue, vend, importe ou exporte de la pornographie 
juvénile ou en fait la publicité, ou en a en sa possession en vue de la transmettre, de la rendre 
accessible, de la distribuer, de la vendre, de l’exporter ou d’en faire la publicité, est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de dix ans, la peine
minimale étant de un an; 

b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire
et passible d’un emprisonnement maximal de dix-huit mois, la peine minimale étant de quatre-
vingt-dix jours. 
Possession de pornographie juvénile 
(4) Quiconque a en sa possession de la pornographie juvénile est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de cinq ans, la peine
minimale étant de quarante-cinq jours; 

b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire
et passible d’un emprisonnement maximal de dix-huit mois, la peine minimale étant de quatorze 
jours. 
Accès à la pornographie juvénile 
(4.1) Quiconque accède à de la pornographie juvénile est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de cinq ans, la peine
minimale étant de quarante-cinq jours; 

b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire
et passible d’un emprisonnement maximal de dix-huit mois, la peine minimale étant de quatorze 
jours. 
Interprétation 
(4.2) Pour l’application du paragraphe (4.1), accède à de la pornographie juvénile quiconque, 
sciemment, agit de manière à en regarder ou fait en sorte que lui en soit transmise. 
Circonstance aggravante 
(4.3) Le tribunal qui détermine la peine à infliger à une personne déclarée coupable d’infraction 
au présent article est tenu de considérer comme circonstance aggravante le fait que cette 
personne a commis l’infraction dans le dessein de réaliser un profit. 
Moyen de défense 
(5) Le fait pour l’accusé de croire qu’une personne figurant dans une représentation qui 
constituerait de la pornographie juvénile était âgée d’au moins dix-huit ans ou était présentée 
comme telle ne constitue un moyen de défense contre une accusation portée sous le régime du 
paragraphe (2) que s’il a pris toutes les mesures raisonnables, d’une part, pour s’assurer qu’elle 
avait bien cet âge et, d’autre part, pour veiller à ce qu’elle ne soit pas présentée comme une 
personne de moins de dix-huit ans. 
Moyen de défense 
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(6) Nul ne peut être déclaré coupable d’une infraction au présent article si les actes qui 
constitueraient l’infraction : 

a) ont un but légitime lié à l’administration de la justice, à la science, à la médecine, à
l’éducation ou aux arts; 

b) ne posent pas de risque indu pour les personnes âgées de moins de dix-huit ans.
Question de droit 
(7) Il est entendu, pour l’application du présent article, que la question de savoir si un écrit, une 
représentation ou un enregistrement sonore préconise ou conseille une activité sexuelle avec une 
personne âgée de moins de dix-huit ans qui constituerait une infraction à la présente loi constitue 
une question de droit. 

163.1 (2014) 
163.1(1)Definition of “child pornography” 
In this section, ”child pornography” means 

(a) a photographic, film, video or other visual representation, whether or not it was made by 
electronic or mechanical means, 

(i) that shows a person who is or is depicted as being under the age of eighteen years and 
is engaged in or is depicted as engaged in explicit sexual activity, or 
(ii) the dominant characteristic of which is the depiction, for a sexual purpose, of a 
sexual organ or the anal region of a person under the age of eighteen years; 

(b) any written material, visual representation or audio recording that advocates or counsels 
sexual activity with a person under the age of eighteen years that would be an offence under 
this Act; 
(c) any written material whose dominant characteristic is the description, for a sexual 
purpose, of sexual activity with a person under the age of eighteen years that would be an 
offence under this Act; or 
(d) any audio recording that has as its dominant characteristic the description, presentation or 
representation, for a sexual purpose, of sexual activity with a person under the age of 
eighteen years that would be an offence under this Act. 

163.1(2)Making child pornography 
Every person who makes, prints, publishes or possesses for the purpose of publication any child 
pornography is guilty of 

(a) an indictable offence and liable to imprisonment for a term not exceeding ten years and to 
a minimum punishment of imprisonment for a term of one year; or 
(b) an offence punishable on summary conviction and is liable to imprisonment for a term 
not exceeding two years less a day and to a minimum punishment of imprisonment for a 
term of six months. 

163.1(3)Distribution, etc. of child pornography 
Every person who transmits, makes available, distributes, sells, advertises, imports, exports or 
possesses for the purpose of transmission, making available, distribution, sale, advertising or 
exportation any child pornography is guilty of 

(a) an indictable offence and liable to imprisonment for a term not exceeding ten years and to 
a minimum punishment of imprisonment for a term of one year; or 
(b) an offence punishable on summary conviction and is liable to imprisonment for a term 
not exceeding two years less a day and to a minimum punishment of imprisonment for a 
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term of six months. 
163.1(4)Possession of child pornography 
Every person who possesses any child pornography is guilty of 

(a) an indictable offence and is liable to imprisonment for a term of not more than five years 
and to a minimum punishment of imprisonment for a term of six months; or 
(b) an offence punishable on summary conviction and is liable to imprisonment for a term of 
not more than 18 months and to a minimum punishment of imprisonment for a term of 90 
days. 

163.1(4.1)Accessing child pornography 
Every person who accesses any child pornography is guilty of 

(a) an indictable offence and is liable to imprisonment for a term of not more than five years 
and to a minimum punishment of imprisonment for a term of six months; or 
(b) an offence punishable on summary conviction and is liable to imprisonment for a term of 
not more than 18 months and to a minimum punishment of imprisonment for a term of 90 
days. 

163.1(4.2)Interpretation 
For the purposes of subsection (4.1), a person accesses child pornography who knowingly causes 
child pornography to be viewed by, or transmitted to, himself or herself. 
163.1(4.3)Aggravating factor 
If a person is convicted of an offence under this section, the court that imposes the sentence shall 
consider as an aggravating factor the fact that the person committed the offence with intent to 
make a profit. 
163.1(5)Defences 
It is not a defence to a charge under subsection (2) in respect of a visual representation that the 
accused believed that a person shown in the representation that is alleged to constitute child 
pornography was or was depicted as being eighteen years of age or more unless the accused took 
all reasonable steps to ascertain the age of that person and took all reasonable steps to ensure 
that, where the person was eighteen years of age or more, the representation did not depict that 
person as being under the age of eighteen years. 
163.1(6)Defence 
No person shall be convicted of an offence under this section if the act that is alleged to 
constitute the offence 

(a) has a legitimate purpose related to the administration of justice or to science, medicine, 
education or art; and 
(b) does not pose an undue risk of harm to persons under the age of eighteen years. 

163.1(7)Question of law 
For greater certainty, for the purposes of this section, it is a question of law whether any written 
material, visual representation or audio recording advocates or counsels sexual activity with a 
person under the age of eighteen years that would be an offence under this Act. 

163.1 
163.1(1)Définition de « pornographie juvénile » 
Au présent article, « pornographie juvénile » s’entend, selon le cas : 

a) de toute représentation photographique, filmée, vidéo ou autre, réalisée ou non par des
moyens mécaniques ou électroniques : 
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(i) soit où figure une personne âgée de moins de dix-huit ans ou présentée comme telle et 
se livrant ou présentée comme se livrant à une activité sexuelle explicite, 
(ii) soit dont la caractéristique dominante est la représentation, dans un but sexuel, 
d’organes sexuels ou de la région anale d’une personne âgée de moins de dix-huit ans; 

b) de tout écrit, de toute représentation ou de tout enregistrement sonore qui préconise ou
conseille une activité sexuelle avec une personne âgée de moins de dix-huit ans qui 
constituerait une infraction à la présente loi; 
c) de tout écrit dont la caractéristique dominante est la description, dans un but sexuel, d’une
activité sexuelle avec une personne âgée de moins de dix-huit ans qui constituerait une 
infraction à la présente loi; 
d) de tout enregistrement sonore dont la caractéristique dominante est la description, la
présentation ou la simulation, dans un but sexuel, d’une activité sexuelle avec une personne 
âgée de moins de dix-huit ans qui constituerait une infraction à la présente loi. 

163.1(2)Production de pornographie juvénile 
Quiconque produit, imprime ou publie, ou a en sa possession en vue de la publication, de la 
pornographie juvénile est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de dix ans, la peine
minimale étant de un an; 
b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire et
passible d’un emprisonnement maximal de deux ans moins un jour, la peine minimale étant 
de six mois. 

163.1(3)Distribution de pornographie juvénile 
Quiconque transmet, rend accessible, distribue, vend, importe ou exporte de la pornographie 
juvénile ou en fait la publicité, ou en a en sa possession en vue de la transmettre, de la rendre 
accessible, de la distribuer, de la vendre, de l’exporter ou d’en faire la publicité, est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de dix ans, la peine
minimale étant de un an; 
b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire et
passible d’un emprisonnement maximal de deux ans moins un jour, la peine minimale étant 
de six mois. 

163.1(4)Possession de pornographie juvénile 
Quiconque a en sa possession de la pornographie juvénile est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de cinq ans, la peine
minimale étant de six mois; 
b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire et
passible d’un emprisonnement maximal de dix-huit mois, la peine minimale étant de quatre-
vingt-dix jours. 

163.1(4.1)Accès à la pornographie juvénile 
Quiconque accède à de la pornographie juvénile est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de cinq ans, la peine
minimale étant de six mois; 
b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire et
passible d’un emprisonnement maximal de dix-huit mois, la peine minimale étant de quatre-
vingt-dix jours. 

163.1(4.2)Interprétation 
Pour l’application du paragraphe (4.1), accède à de la pornographie juvénile quiconque, 
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sciemment, agit de manière à en regarder ou fait en sorte que lui en soit transmise. 
163.1(4.3)Circonstance aggravante 
Le tribunal qui détermine la peine à infliger à une personne déclarée coupable d’infraction au 
présent article est tenu de considérer comme circonstance aggravante le fait que cette personne a 
commis l’infraction dans le dessein de réaliser un profit. 
163.1(5)Moyen de défense 
Le fait pour l’accusé de croire qu’une personne figurant dans une représentation qui constituerait 
de la pornographie juvénile était âgée d’au moins dix-huit ans ou était présentée comme telle ne 
constitue un moyen de défense contre une accusation portée sous le régime du paragraphe (2) 
que s’il a pris toutes les mesures raisonnables, d’une part, pour s’assurer qu’elle avait bien cet 
âge et, d’autre part, pour veiller à ce qu’elle ne soit pas présentée comme une personne de moins 
de dix-huit ans. 
163.1(6)Moyen de défense 
Nul ne peut être déclaré coupable d’une infraction au présent article si les actes qui 
constitueraient l’infraction : 

a) ont un but légitime lié à l’administration de la justice, à la science, à la médecine, à
l’éducation ou aux arts; 
b) ne posent pas de risque indu pour les personnes âgées de moins de dix-huit ans.

163.1(7)Question de droit 
Il est entendu, pour l’application du présent article, que la question de savoir si un écrit, une 
représentation ou un enregistrement sonore préconise ou conseille une activité sexuelle avec une 
personne âgée de moins de dix-huit ans qui constituerait une infraction à la présente loi constitue 
une question de droit. 

170 
170.Parent or guardian procuring sexual activity 
Every parent or guardian of a person under the age of eighteen years who procures the person for 
the purpose of engaging in any sexual activity prohibited by this Act with a person other than the 
parent or guardian is guilty of an indictable offence and liable 

(a) to imprisonment for a term of not more than 10 years and to a minimum punishment of 
imprisonment for a term of one year if the person procured is under the age of 16 years; or 
(b) to imprisonment for a term of not more than five years and to a minimum punishment of 
imprisonment for a term of six months if the person procured is 16 years of age or more but 
under the age of 18 years. 

170.Père, mère ou tuteur qui sert d’entremetteur 
Le père, la mère ou le tuteur qui amène son enfant ou son pupille à commettre des actes sexuels 
interdits par la présente loi avec un tiers est coupable d’un acte criminel et passible : 

a) d’un emprisonnement maximal de dix ans si l’enfant ou le pupille est âgé de moins de
seize ans, la peine minimale étant de un an; 
b) d’un emprisonnement maximal de cinq ans s’il est âgé de seize ans ou plus mais de
moins de dix-huit ans, la peine minimale étant de six mois. 
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171.Householder permitting sexual activity 
Every owner, occupier or manager of premises, or any other person who has control of premises 
or assists in the management or control of premises, who knowingly permits a person under the 
age of eighteen years to resort to or to be in or on the premises for the purpose of engaging in 
any sexual activity prohibited by this Act is guilty of an indictable offence and liable 

(a) to imprisonment for a term not exceeding five years and to a minimum punishment of 
imprisonment for a term of six months if the person in question is under the age of 16 
years; or 
(b) to imprisonment for a term not exceeding two years and to a minimum punishment of 
imprisonment for a term of 90 days if the person is 16 years of age or more but under the 
age of 18 years. 

171.Maître de maison qui permet des actes sexuels interdits 
Le propriétaire, l’occupant, le gérant, l’aide-gérant ou tout autre responsable de l’accès ou de 
l’utilisation d’un lieu qui sciemment permet qu’une personne âgée de moins de dix-huit ans 
fréquente ce lieu ou s’y trouve dans l’intention de commettre des actes sexuels interdits par la 
présente loi est coupable d’un acte criminel et passible : 

a) d’un emprisonnement maximal de cinq ans si la personne en question est âgée de moins
de seize ans, la peine minimale étant de six mois; 
b) d’un emprisonnement maximal de deux ans si elle est âgée de seize ans ou plus mais de
moins de dix-huit ans, la peine minimale étant de quatre-vingt-dix jours. 

171.1 
171.1(1)Making sexually explicit material available to child 
Every person commits an offence who transmits, makes available, distributes or sells sexually 
explicit material to 

(a) a person who is, or who the accused believes is, under the age of 18 years, for the 
purpose of facilitating the commission of an offence under subsection 153(1), section 155, 
163.1, 170 or 171 or subsection 212(1), (2), (2.1) or (4) with respect to that person; 

Proposed Amendment — 171.1(1)(a) 
(a) a person who is, or who the accused believes is, under the age of 18 years, for the 
purpose of facilitating the commission of an offence with respect to that person under 
subsection 153(1), section 155, 163.1, 170, 171 or 279.011 or subsection 279.02(2), 
279.03(2), 286.1(2), 286.2(2) or 286.3(2); 

2014, c. 25, s. 8 [To come into force December 6, 2014.] 
(b) a person who is, or who the accused believes is, under the age of 16 years, for the 
purpose of facilitating the commission of an offence under section 151 or 152, subsection 
160(3) or 173(2) or section 271, 272, 273 or 280 with respect to that person; or 
(c) a person who is, or who the accused believes is, under the age of 14 years, for the 
purpose of facilitating the commission of an offence under section 281 with respect to that 
person. 

171.1(1)Rendre accessible à un enfant du matériel sexuellement explicite 
Commet une infraction quiconque transmet, rend accessible, distribue ou vend du matériel 
sexuellement explicite : 

171
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a) à une personne âgée de moins de dix-huit ans ou qu’il croit telle, en vue de faciliter la 
perpétration à son égard d’une infraction visée au paragraphe 153(1), aux articles 155, 
163.1, 170 ou 171 ou aux paragraphes 212(1), (2), (2.1) ou (4); 
b) à une personne âgée de moins de seize ans ou qu’il croit telle, en vue de faciliter la 
perpétration à son égard d’une infraction visée aux articles 151 ou 152, aux paragraphes 
160(3) ou 173(2) ou aux articles 271, 272, 273 ou 280; 
c) à une personne âgée de moins de quatorze ans ou qu’il croit telle, en vue de faciliter la 
perpétration à son égard d’une infraction visée à l’article 281. 

 
 

172 
172(1)Corrupting children 
Every one who, in the home of a child, participates in adultery or sexual immorality or indulges 
in habitual drunkenness or any other form of vice, and thereby endangers the morals of the child 
or renders the home an unfit place for the child to be in, is guilty of an indictable offence and 
liable to imprisonment for a term not exceeding two years. 
172(2) [Repealed R.S.C. 1985, c. 19 (3rd Supp.), s. 6.] 
172(3)Definition of “child” 
For the purposes of this section, ”child” means a person who is or appears to be under the age of 
eighteen years. 
172(4)Who may institute prosecutions 
No proceedings shall be commenced under subsection (1) without the consent of the Attorney 
General, unless they are instituted by or at the instance of a recognized society for the protection 
of children or by an officer of a juvenile court. 
 
172(1)Corruption d’enfants 
Est coupable d’un acte criminel et passible d’un emprisonnement maximal de deux ans 
quiconque, là où demeure un enfant, participe à un adultère ou à une immoralité sexuelle, ou se 
livre à une ivrognerie habituelle ou à toute autre forme de vice, et par là met en danger les 
moeurs de l’enfant ou rend la demeure impropre à la présence de l’enfant. 
172(2) [Abrogé, L.R.C. (1985), ch. 19 (3e suppl.), art. 6.] 
172(3)Définition de « enfant » 
Pour l’application du présent article, « enfant » désigne une personne qui est ou paraît être âgée 
de moins de dix-huit ans. 
172(4)Qui peut intenter une poursuite 
Aucune poursuite ne peut être intentée sous le régime du paragraphe (1) sans le consentement du 
procureur général, à moins qu’elle ne soit intentée par une société reconnue pour la protection de 
l’enfance, ou sur son instance, ou par un fonctionnaire d’un tribunal pour enfants. 
 
 

172.1 
172.1(1)Luring a child 
Every person commits an offence who, by a means of telecommunication, communicates with 

(a) a person who is, or who the accused believes is, under the age of 18 years, for the 
purpose of facilitating the commission of an offence under subsection 153(1), section 155, 
163.1, 170 or 171 or subsection 212(1), (2), (2.1) or (4) with respect to that person; 
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(b) a person who is, or who the accused believes is, under the age of 16 years, for the 
purpose of facilitating the commission of an offence under section 151 or 152, subsection 
160(3) or 173(2) or section 271, 272, 273 or 280 with respect to that person; or 
(c) a person who is, or who the accused believes is, under the age of 14 years, for the 
purpose of facilitating the commission of an offence under section 281 with respect to that 
person. 

172.1(1)Leurre 
Commet une infraction quiconque communique par un moyen de télécommunication avec : 

a) une personne âgée de moins de dix-huit ans ou qu’il croit telle, en vue de faciliter la
perpétration à son égard d’une infraction visée au paragraphe 153(1), aux articles 155, 
163.1, 170 ou 171 ou aux paragraphes 212(1), (2), (2.1) ou (4); 
b) une personne âgée de moins de seize ans ou qu’il croit telle, en vue de faciliter la
perpétration à son égard d’une infraction visée aux articles 151 ou 152, aux paragraphes 
160(3) ou 173(2) ou aux articles 271, 272, 273 ou 280; 
c) une personne âgée de moins de quatorze ans ou qu’il croit telle, en vue de faciliter la
perpétration à son égard d’une infraction visée à l’article 281. 

172.1(4) 
172.1(4)No defence 
It is not a defence to a charge under paragraph (1)(a), (b) or (c) that the accused believed that the 
person referred to in that paragraph was at least eighteen years of age, sixteen years or fourteen 
years of age, as the case may be, unless the accused took reasonable steps to ascertain the age of 
the person. 

172.1(4)Moyen de défense 
Le fait pour l’accusé de croire que la personne visée aux alinéas (1)a), b) ou c) était âgée d’au 
moins dix-huit, seize ou quatorze ans, selon le cas, ne constitue un moyen de défense contre une 
accusation fondée sur le paragraphe (1) que s’il a pris des mesures raisonnables pour s’assurer de 
l’âge de la personne. 

172.2 
172.2 
172.2(1)Agreement or arrangement — sexual offence against child 
Every person commits an offence who, by a means of telecommunication, agrees with a person, 
or makes an arrangement with a person, to commit an offence 

(a) under subsection 153(1), section 155, 163.1, 170 or 171 or subsection 212(1), (2), (2.1) 
or (4) with respect to another person who is, or who the accused believes is, under the age 
of 18 years; 
(b) under section 151 or 152, subsection 160(3) or 173(2) or section 271, 272, 273 or 280 
with respect to another person who is, or who the accused believes is, under the age of 16 
years; or 
(c) under section 281 with respect to another person who is, or who the accused believes is, 
under the age of 14 years. 
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172.2(2)Punishment 
Every person who commits an offence under subsection (1) 

(a) is guilty of an indictable offence and is liable to imprisonment for a term of not more 
than 10 years and to a minimum punishment of imprisonment for a term of one year; or 
(b) is guilty of an offence punishable on summary conviction and is liable to imprisonment 
for a term of not more than 18 months and to a minimum punishment of imprisonment for a 
term of 90 days. 

172.2(3)Presumption 
Evidence that the person referred to in paragraph (1)(a), (b) or (c) was represented to the accused 
as being under the age of 18, 16 or 14 years, as the case may be, is, in the absence of evidence to 
the contrary, proof that the accused believed that the person was under that age. 
172.2(4)No defence 
It is not a defence to a charge under paragraph (1)(a), (b) or (c) that the accused believed that the 
person referred to in that paragraph was at least 18, 16 or 14 years of age, as the case may be, 
unless the accused took reasonable steps to ascertain the age of the person. 
172.2(5)No defence 
It is not a defence to a charge under paragraph (1)(a), (b) or (c) 

(a) that the person with whom the accused agreed or made an arrangement was a peace 
officer or a person acting under the direction of a peace officer; or 
(b) that, if the person with whom the accused agreed or made an arrangement was a peace 
officer or a person acting under the direction of a peace officer, the person referred to in 
paragraph (1)(a), (b) or (c) did not exist. 

172.2 
172.2(1)Entente ou arrangement — infraction d’ordre sexuel à l’égard d’un enfant 
Commet une infraction quiconque, par un moyen de télécommunication, s’entend avec une 
personne, ou fait un arrangement avec elle, pour perpétrer : 

a) soit une infraction visée au paragraphe 153(1), aux articles 155, 163.1, 170 ou 171 ou
aux paragraphes 212(1), (2), (2.1) ou (4) à l’égard d’un tiers âgé de moins de dix-huit ans 
ou qu’il croit tel; 
b) soit une infraction visée aux articles 151 ou 152, aux paragraphes 160(3) ou 173(2) ou
aux articles 271, 272, 273 ou 280 à l’égard d’un tiers âgé de moins de seize ans ou qu’il 
croit tel; 
c) soit une infraction visée à l’article 281 à l’égard d’un tiers âgé de moins de quatorze ans
ou qu’il croit tel. 

172.2(2)Peine 
Quiconque commet l’infraction visée au paragraphe (1) est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de dix ans, la peine
minimale étant de un an; 
b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire et
passible d’un emprisonnement maximal de dix-huit mois, la peine minimale étant de 
quatre-vingt-dix jours. 

172.2(3)Présomption 
La preuve que le tiers visé aux alinéas (1)a), b) ou c) a été présenté à l’accusé comme ayant 
moins de dix-huit, seize ou quatorze ans, selon le cas, constitue, sauf preuve contraire, la preuve 
que l’accusé le croyait tel. 
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172.2(4)Moyen de défense irrecevable 
Le fait pour l’accusé de croire que le tiers visé aux alinéas (1)a), b) ou c) était âgé d’au moins 
dix-huit, seize ou quatorze ans, selon le cas, ne constitue un moyen de défense contre une 
accusation fondée sur l’alinéa applicable que s’il a pris des mesures raisonnables pour s’assurer 
de l’âge de ce tiers. 
172.2(5)Moyen de défense irrecevable 
Ne constitue pas un moyen de défense contre une accusation fondée sur les alinéas (1)a), b) ou c): 

a) le fait que la personne avec qui l’accusé s’est entendu ou a fait un arrangement était un
agent de la paix ou une personne qui a agi sous la direction d’un agent de la paix; 
b) dans les cas où la personne avec qui l’accusé s’est entendu ou a fait un arrangement était
un agent de la paix ou une personne qui a agi sous la direction d’un agent de la paix, le fait 
que le tiers visé aux alinéas (1)a), b) ou c) n’existait pas. 

173(2) 
173(2)Exposure 
Every person who, in any place, for a sexual purpose, exposes his or her genital organs to a 
person who is under the age of 16 years 

(a) is guilty of an indictable offence and is liable to imprisonment for a term of not more 
than two years and to a minimum punishment of imprisonment for a term of 90 days; or 
(b) is guilty of an offence punishable on summary conviction and is liable to imprisonment 
for a term of not more than six months and to a minimum punishment of imprisonment for 
a term of 30 days. 

173(2)Exhibitionnisme 
Toute personne qui, en quelque lieu que ce soit, à des fins d’ordre sexuel, exhibe ses organes 
génitaux devant une personne âgée de moins de seize ans est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de deux ans, la peine
minimale étant de quatre-vingt-dix jours; 
b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire et
passible d’un emprisonnement maximal de six mois, la peine minimale étant de trente 
jours. 

212(4) 
212(4)Offence — prostitution of person under eighteen 
Every person who, in any place, obtains for consideration, or communicates with anyone for the 
purpose of obtaining for consideration, the sexual services of a person who is under the age of 
eighteen years is guilty of an indictable offence and liable to imprisonment for a term not 
exceeding five years and to a minimum punishment of imprisonment for a term of six months. 

212(4)Infraction — prostitution d’une personne âgée de moins de dix-huit ans 
Quiconque, en quelque endroit que ce soit, obtient, moyennant rétribution, les services sexuels 
d’une personne âgée de moins de dix-huit ans ou communique avec quiconque en vue d’obtenir, 
moyennant rétribution, de tels services est coupable d’un acte criminel et passible d’un 
emprisonnement maximal de cinq ans, la peine minimale étant de six mois. 
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265 
265. 
265(1)Assault 
A person commits an assault when 

(a) without the consent of another person, he applies force intentionally to that other person, 
directly or indirectly; 
(b) he attempts or threatens, by an act or a gesture, to apply force to another person, if he 
has, or causes that other person to believe on reasonable grounds that he has, present ability 
to effect his purpose; or 
(c) while openly wearing or carrying a weapon or an imitation thereof, he accosts or 
impedes another person or begs. 

265(2)Application 
This section applies to all forms of assault, including sexual assault, sexual assault with a 
weapon, threats to a third party or causing bodily harm and aggravated sexual assault. 
265(3)Consent 
For the purposes of this section, no consent is obtained where the complainant submits or does 
not resist by reason of 

(a) the application of force to the complainant or to a person other than the complainant; 
(b) threats or fear of the application of force to the complainant or to a person other than the 
complainant; 
(c) fraud; or 
(d) the exercise of authority. 

265(4)Accused’s belief as to consent 
Where an accused alleges that he believed that the complainant consented to the conduct that is 
the subject-matter of the charge, a judge, if satisfied that there is sufficient evidence and that, if 
believed by the jury, the evidence would constitute a defence, shall instruct the jury, when 
reviewing all the evidence relating to the determination of the honesty of the accused’s belief, to 
consider the presence or absence of reasonable grounds for that belief. 

265. 
265(1)Voies de fait 
Commet des voies de fait, ou se livre à une attaque ou une agression, quiconque, selon le cas : 

a) d’une manière intentionnelle, emploie la force, directement ou indirectement, contre une
autre personne sans son consentement; 
b) tente ou menace, par un acte ou un geste, d’employer la force contre une autre personne,
s’il est en mesure actuelle, ou s’il porte cette personne à croire, pour des motifs 
raisonnables, qu’il est alors en mesure actuelle d’accomplir son dessein; 
c) en portant ostensiblement une arme ou une imitation, aborde ou importune une autre
personne ou mendie. 

265(2)Application 
Le présent article s’applique à toutes les espèces de voies de fait, y compris les agressions 
sexuelles, les agressions sexuelles armées, menaces à une tierce personne ou infliction de lésions 
corporelles et les agressions sexuelles graves. 
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265(3)Consentement 
Pour l’application du présent article, ne constitue pas un consentement le fait pour le plaignant de 
se soumettre ou de ne pas résister en raison : 

a) soit de l’emploi de la force envers le plaignant ou une autre personne;
b) soit des menaces d’emploi de la force ou de la crainte de cet emploi envers le plaignant
ou une autre personne; 
c) soit de la fraude;
d) soit de l’exercice de l’autorité.

265(4)Croyance de l’accusé quant au consentement 
Lorsque l’accusé allègue qu’il croyait que le plaignant avait consenti aux actes sur lesquels 
l’accusation est fondée, le juge, s’il est convaincu qu’il y a une preuve suffisante et que cette 
preuve constituerait une défense si elle était acceptée par le jury, demande à ce dernier de 
prendre en considération, en évaluant l’ensemble de la preuve qui concerne la détermination de 
la sincérité de la croyance de l’accusé, la présence ou l’absence de motifs raisonnables pour 
celle-ci. 

273.1(2) & 273(2)(c) 
273.1(2)Where no consent obtained 
No consent is obtained, for the purposes of sections 271, 272 and 273, where 

(a) the agreement is expressed by the words or conduct of a person other than the 
complainant; 
(b) the complainant is incapable of consenting to the activity; 
(c) the accused induces the complainant to engage in the activity by abusing a position of 
trust, power or authority; 
(d) the complainant expresses, by words or conduct, a lack of agreement to engage in the 
activity; or 
(e) the complainant, having consented to engage in sexual activity, expresses, by words or 
conduct, a lack of agreement to continue to engage in the activity. 

273.1(2)Restriction de la notion de consentement 
Le consentement du plaignant ne se déduit pas, pour l’application des articles 271, 272 et 273, 
des cas où : 

a) l’accord est manifesté par des paroles ou par le comportement d’un tiers;
b) il est incapable de le former;
c) l’accusé l’incite à l’activité par abus de confiance ou de pouvoir;
d) il manifeste, par ses paroles ou son comportement, l’absence d’accord à l’activité;
e) après avoir consenti à l’activité, il manifeste, par ses paroles ou son comportement,
l’absence d’accord à la poursuite de celle-ci. 

273.2 
273.2Where belief in consent not a defence 
It is not a defence to a charge under section 271, 272 or 273 that the accused believed that the 
complainant consented to the activity that forms the subject-matter of the charge, where 

(a) the accused’s belief arose from the accused’s 
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(i) self-induced intoxication, or 
(ii) recklessness or wilful blindness; or 

(b) the accused did not take reasonable steps, in the circumstances known to the accused at 
the time, to ascertain that the complainant was consenting. 

273.2Exclusion du moyen de défense fondé sur la croyance au consentement 
Ne constitue pas un moyen de défense contre une accusation fondée sur les articles 271, 272 ou 
273 le fait que l’accusé croyait que le plaignant avait consenti à l’activité à l’origine de 
l’accusation lorsque, selon le cas : 

a) cette croyance provient :
(i) soit de l’affaiblissement volontaire de ses facultés, 
(ii) soit de son insouciance ou d’un aveuglement volontaire; 

b) il n’a pas pris les mesures raisonnables, dans les circonstances dont il avait alors
connaissance, pour s’assurer du consentement. 

273.3 
273.3 
273.3(1)Removal of child from Canada 
No person shall do anything for the purpose of removing from Canada a person who is ordinarily 
resident in Canada and who is 

(a) under the age of 16 years, with the intention that an act be committed outside Canada 
that if it were committed in Canada would be an offence against section 151 or 152 or 
subsection 160(3) or 173(2) in respect of that person; 
(b) 16 years of age or more but under the age of eighteen years, with the intention that an 
act be committed outside Canada that if it were committed in Canada would be an offence 
against section 153 in respect of that person; or 
(c) under the age of eighteen years, with the intention that an act be committed outside 
Canada that if it were committed in Canada would be an offence against section 155 or 159, 
subsection 160(2) or section 170, 171, 267, 268, 269, 271, 272 or 273 in respect of that 
person. 

273.3(2)Punishment 
Every person who contravenes this section is guilty of 

(a) an indictable offence and is liable to imprisonment for a term not exceeding five years; 
or 
(b) an offence punishable on summary conviction. 

273.3 
273.3(1)Passage d’enfants à l’étranger 
Commet une infraction quiconque agit dans le but de faire passer à l’étranger une personne 
résidant habituellement au Canada et qui : 

a) est âgée de moins de seize ans, en vue de permettre la commission d’un acte qui, s’il était
commis au Canada, constituerait une infraction visée aux articles 151 ou 152 ou aux 
paragraphes 160(3) ou 173(2); 
b) est âgée de seize ans ou plus mais de moins de dix-huit ans, en vue de permettre la
commission d’un acte qui, s’il était commis au Canada, constituerait une infraction visée à 
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l’article 153; 
c) est âgée de moins de dix-huit ans, en vue de permettre la commission d’un acte qui, s’il 
était commis au Canada, constituerait une infraction visée aux articles 155 ou 159, au 
paragraphe 160(2) ou aux articles 170, 171, 267, 268, 269, 271, 272 ou 273. 

273.3(2)Peine 
Quiconque commet l’infraction visée au présent article est coupable : 

a) soit d’un acte criminel passible d’un emprisonnement maximal de cinq ans; 
b) soit d’une infraction punissable sur déclaration de culpabilité par procédure sommaire. 

 
 

276-277 
276. 
276(1)Evidence of complainant’s sexual activity 
In proceedings in respect of an offence under section 151, 152, 153, 153.1, 155 or 159, 
subsection 160(2) or (3) or section 170, 171, 172, 173, 271, 272 or 273, evidence that the 
complainant has engaged in sexual activity, whether with the accused or with any other person, 
is not admissible to support an inference that, by reason of the sexual nature of that activity, the 
complainant 

(a) is more likely to have consented to the sexual activity that forms the subject-matter of 
the charge; or; 
(b) is less worthy of belief. 

276(2)Idem 
In proceedings in respect of an offence referred to in subsection (1), no evidence shall be 
adduced by or on behalf of the accused that the complainant has engaged in sexual activity other 
than the sexual activity that forms the subject-matter of the charge, whether with the accused or 
with any other person, unless the judge, provincial court judge or justice determines, in 
accordance with the procedures set out in sections 276.1 and 276.2, that the evidence 

(a) is of specific instances of sexual activity; 
(b) is relevant to an issue at trial; and 
(c) has significant probative value that is not substantially outweighed by the danger of 
prejudice to the proper administration of justice. 

276(3)Factors that judge must consider 
In determining whether evidence is admissible under subsection (2), the judge, provincial court 
judge or justice shall take into account 

(a) the interests of justice, including the right of the accused to make a full answer and 
defence; 
(b) society’s interest in encouraging the reporting of sexual assault offences; 
(c) whether there is a reasonable prospect that the evidence will assist in arriving at a just 
determination in the case; 
(d) the need to remove from the fact-finding process any discriminatory belief or bias; 
(e) the risk that the evidence may unduly arouse sentiments of prejudice, sympathy or 
hostility in the jury; 
(f) the potential prejudice to the complainant’s personal dignity and right of privacy; 
(g) the right of the complainant and of every individual to personal security and to the full 
protection and benefit of the law; and 
(h) any other factor that the judge, provincial court judge or justice considers relevant. 
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276.1 
276.1(1)Application for hearing 
Application may be made to the judge, provincial court judge or justice by or on behalf of the 
accused for a hearing under section 276.2 to determine whether evidence is admissible under 
subsection 276(2). 
276.1(2)Form and content of application 
An application referred to in subsection (1) must be made in writing and set out 

(a) detailed particulars of the evidence that the accused seeks to adduce, and 
(b) the relevance of that evidence to an issue at trial, 

and a copy of the application must be given to the prosecutor and to the clerk of the court. 
276.1(3)Jury and public excluded 
The judge, provincial court judge or justice shall consider the application with the jury and the 
public excluded. 
276.1(4)Judge may decide to hold hearing 
Where the judge, provincial court judge or justice is satisfied 

(a) that the application was made in accordance with subsection (2), 
(b) that a copy of the application was given to the prosecutor and to the clerk of the court at 
least seven days previously, or such shorter interval as the judge, provincial court judge or 
justice may allow where the interests of justice so require, and 
(c) that the evidence sought to be adduced is capable of being admissible under subsection 
276(2), 

the judge, provincial court judge or justice shall grant the application and hold a hearing under 
section 276.2 to determine whether the evidence is admissible under subsection 276(2). 
276.2 
276.2(1)Jury and public excluded 
At a hearing to determine whether evidence is admissible under subsection 276(2), the jury and 
the public shall be excluded. 
276.2(2)Complainant not compellable 
The complainant is not a compellable witness at the hearing. 
276.2(3)Judge’s determination and reasons 
At the conclusion of the hearing, the judge, provincial court judge or justice shall determine 
whether the evidence, or any part thereof, is admissible under subsection 276(2) and shall 
provide reasons for that determination, and 

(a) where not all of the evidence is to be admitted, the reasons must state the part of the 
evidence that is to be admitted; 
(b) the reasons must state the factors referred to in subsection 276(3) that affected the 
determination; and 
(c) where all or any part of the evidence is to be admitted, the reasons must state the 
manner in which that evidence is expected to be relevant to an issue at trial. 

276.2(4)Record of reasons 
The reasons provided under subsection (3) shall be entered in the record of the proceedings or, 
where the proceedings are not recorded, shall be provided in writing. 
276.3 
276.3(1)Publication prohibited 
No person shall publish in any document, or broadcast or transmit in any way, any of the 
following: 
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(a) the contents of an application made under section 276.1; 
(b) any evidence taken, the information given and the representations made at an 
application under section 276.1 or at a hearing under section 276.2; 
(c) the decision of a judge or justice under subsection 276.1(4), unless the judge or justice, 
after taking into account the complainant’s right of privacy and the interests of justice, 
orders that the decision may be published, broadcast or transmitted; and 
(d) the determination made and the reasons provided under section 276.2, unless 

(i) that determination is that evidence is admissible, or 
(ii) the judge or justice, after taking into account the complainant’s right of privacy 
and the interests of justice, orders that the determination and reasons may be 
published, broadcast or transmitted. 

276.3(2)Offence 
Every person who contravenes subsection (1) is guilty of an offence punishable on summary 
conviction. 
276.4Judge to instruct jury re use of evidence 
Where evidence is admitted at trial pursuant to a determination made under section 276.2, the 
judge shall instruct the jury as to the uses that the jury may and may not make of that evidence. 
276.5Appeal 
For the purposes of sections 675 and 676, a determination made under section 276.2 shall be 
deemed to be a question of law. 
277.Reputation evidence 
In proceedings in respect of an offence under section 151, 152, 153, 153.1, 155 or 159, 
subsection 160(2) or (3) or section 170, 171, 172, 173, 271, 272 or 273, evidence of sexual 
reputation, whether general or specific, is not admissible for the purpose of challenging or 
supporting the credibility of the complainant. 
 
276. 
276(1)Preuve concernant le comportement sexuel du plaignant 
Dans les poursuites pour une infraction prévue aux articles 151, 152, 153, 153.1, 155 ou 159, aux 
paragraphes 160(2) ou (3) ou aux articles 170, 171, 172, 173, 271, 272 ou 273, la preuve de ce 
que le plaignant a eu une activité sexuelle avec l’accusé ou un tiers est inadmissible pour 
permettre de déduire du caractère sexuel de cette activité qu’il est : 

a) soit plus susceptible d’avoir consenti à l’activité à l’origine de l’accusation; 
b) soit moins digne de foi. 

276(2)Conditions de l’admissibilité 
Dans les poursuites visées au paragraphe (1), l’accusé ou son représentant ne peut présenter de 
preuve de ce que le plaignant a eu une activité sexuelle autre que celle à l’origine de l’accusation 
sauf si le juge, le juge de la cour provinciale ou le juge de paix décide, conformément aux 
articles 276.1 et 276.2, à la fois : 

a) que cette preuve porte sur des cas particuliers d’activité sexuelle; 
b) que cette preuve est en rapport avec un élément de la cause; 
c) que le risque d’effet préjudiciable à la bonne administration de la justice de cette preuve 
ne l’emporte pas sensiblement sur sa valeur probante. 

276(3)Facteurs à considérer 
Pour décider si la preuve est admissible au titre du paragraphe (2), le juge, le juge de la cour 
provinciale ou le juge de paix prend en considération : 
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a) l’intérêt de la justice, y compris le droit de l’accusé à une défense pleine et entière; 
b) l’intérêt de la société à encourager la dénonciation des agressions sexuelles; 
c) la possibilité, dans de bonnes conditions, de parvenir, grâce à elle, à une décision juste; 
d) le besoin d’écarter de la procédure de recherche des faits toute opinion ou préjugé 
discriminatoire; 
e) le risque de susciter abusivement, chez le jury, des préjugés, de la sympathie ou de 
l’hostilité; 
f) le risque d’atteinte à la dignité du plaignant et à son droit à la vie privée; 
g) le droit du plaignant et de chacun à la sécurité de leur personne, ainsi qu’à la plénitude 
de la protection et du bénéfice de la loi; 
h) tout autre facteur qu’il estime applicable en l’espèce. 

276.1 
276.1(1)Demande d’audition 
L’accusé ou son représentant peut demander au juge, au juge de la cour provinciale ou au juge de 
paix de tenir une audition en application de l’article 276.2 en vue de décider si la preuve est 
admissible au titre du paragraphe 276(2). 
276.1(2)Forme et contenu 
La demande d’audition est formulée par écrit et énonce toutes précisions au sujet de la preuve en 
cause et le rapport de celle-ci avec un élément de la cause; une copie en est expédiée au 
poursuivant et au greffier du tribunal. 
276.1(3)Exclusion du jury et du public 
Le jury et le public sont exclus de l’audition de la demande. 
276.1(4)Audition 
Une fois convaincu que la demande a été établie conformément au paragraphe (2), qu’une copie 
en a été expédiée au poursuivant et au greffier du tribunal au moins sept jours auparavant ou 
dans le délai inférieur autorisé par lui dans l’intérêt de la justice et qu’il y a des possibilités que 
la preuve en cause soit admissible, le juge, le juge de la cour provinciale ou le juge de paix 
accorde la demande et tient une audition pour décider effectivement de l’admissibilité de la 
preuve au titre du paragraphe 276(2). 
276.2 
276.2(1)Exclusion du jury et du public 
Le jury et le public sont exclus de l’audition tenue pour décider de l’admissibilité de la preuve au 
titre du paragraphe 276(2). 
276.2(2)Incontraignabilité 
Le plaignant n’est pas un témoin contraignable à l’audition. 
276.2(3)Motifs 
Le juge, le juge de la cour provinciale ou le juge de paix est tenu de motiver la décision qu’il 
rend à la suite de l’audition sur l’admissibilité de tout ou partie de la preuve au titre du 
paragraphe 276(2), en précisant les points suivants : 

a) les éléments de la preuve retenus; 
b) ceux des facteurs mentionnés au paragraphe 276(3) ayant fondé sa décision; 
c) la façon dont tout ou partie de la preuve à admettre est en rapport avec un élément de la 
cause. 

276.2(4)Forme 
Les motifs de la décision sont à porter dans le procès-verbal des débats ou, à défaut, donnés par 
écrit. 
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276.3 
276.3(1)Publication interdite 
Il est interdit de publier ou de diffuser de quelque façon que ce soit le contenu de la demande 
présentée en application de l’article 276.1 et tout ce qui a été dit ou déposé à l’occasion de cette 
demande ou aux auditions mentionnées à l’article 276.2. L’interdiction vise aussi, d’une part, la 
décision rendue sur la demande d’audition au titre du paragraphe 276.1(4) et, d’autre part, la 
décision et les motifs mentionnés à l’article 276.2, sauf, dans ce dernier cas, si la preuve est 
déclarée admissible ou, dans les deux cas, si le juge ou le juge de paix rend une ordonnance 
autorisant la publication ou la diffusion après avoir pris en considération le droit du plaignant à la 
vie privée et l’intérêt de la justice. 
276.3(2)Infraction 
Quiconque contrevient au paragraphe (1) commet une infraction punissable sur déclaration de 
culpabilité par procédure sommaire. 
276.4Instructions données par le juge au jury : utilisation de la preuve 
Au procès, le juge doit donner des instructions au jury quant à l’utilisation que celui-ci peut faire 
ou non de la preuve admise en application de l’article 276.2. 
276.5Appel 
Pour l’application des articles 675 et 676, la décision rendue en application de l’article 276.2 est 
réputée constituer une question de droit. 
277.Preuve de réputation 
Dans des procédures à l’égard d’une infraction prévue aux articles 151, 152, 153, 153.1, 155 ou 
159, aux paragraphes 160(2) ou (3) ou aux articles 170, 171, 172, 173, 271, 272 ou 273, une 
preuve de réputation sexuelle visant à attaquer ou à défendre la crédibilité du plaignant est 
inadmissible. 
 
 

278.1-278.8 
278.1Definition of “record” 
For the purposes of sections 278.2 to 278.9, ”record” means any form of record that contains 
personal information for which there is a reasonable expectation of privacy and includes, without 
limiting the generality of the foregoing, medical, psychiatric, therapeutic, counselling, education, 
employment, child welfare, adoption and social services records, personal journals and diaries, 
and records containing personal information the production or disclosure of which is protected 
by any other Act of Parliament or a provincial legislature, but does not include records made by 
persons responsible for the investigation or prosecution of the offence. 
278.2 
278.2(1)Production of record to accused 
No record relating to a complainant or a witness shall be produced to an accused in any 
proceedings in respect of 

(a) an offence under section 151, 152, 153, 153.1, 155, 159, 160, 170, 171, 172, 173, 210, 
211, 212, 213, 271, 272 or 273, 
(b) an offence under section 144, 145, 149, 156, 245 or 246 of the Criminal Code, chapter 
C-34 of the Revised Statutes of Canada, 1970, as it read immediately before January 4, 
1983, or 
(c) an offence under section 146, 151, 153, 155, 157, 166 or 167 of the Criminal Code, 
chapter C-34 of the Revised Statutes of Canada, 1970, as it read immediately before 
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January 1, 1988, 
or in any proceedings in respect of two or more offences that include an offence referred to in 
any of paragraphs (a) to (c), except in accordance with sections 278.3 to 278.91. 
278.2(2)Application of provisions 
Section 278.1, this section and sections 278.3 to 278.91 apply where a record is in the possession 
or control of any person, including the prosecutor in the proceedings, unless, in the case of a 
record in the possession or control of the prosecutor, the complainant or witness to whom the 
record relates has expressly waived the application of those sections. 
278.2(3)Duty of prosecutor to give notice 
In the case of a record in respect of which this section applies that is in the possession or control 
of the prosecutor, the prosecutor shall notify the accused that the record is in the prosecutor’s 
possession but, in doing so, the prosecutor shall not disclose the record’s contents. 
278.3 
278.3(1)Application for production 
An accused who seeks production of a record referred to in subsection 278.2(1) must make an 
application to the judge before whom the accused is to be, or is being, tried. 
278.3(2)No application in other proceedings 
For greater certainty, an application under subsection (1) may not be made to a judge or justice 
presiding at any other proceedings, including a preliminary inquiry. 
278.3(3)Form and content of application 
An application must be made in writing and set out 

(a) particulars identifying the record that the accused seeks to have produced and the name 
of the person who has possession or control of the record; and 
(b) the grounds on which the accused relies to establish that the record is likely relevant to 
an issue at trial or to the competence of a witness to testify. 

278.3(4)Insufficient grounds 
Any one or more of the following assertions by the accused are not sufficient on their own to 
establish that the record is likely relevant to an issue at trial or to the competence of a witness to 
testify: 

(a) that the record exists; 
(b) that the record relates to medical or psychiatric treatment, therapy or counselling that 
the complainant or witness has received or is receiving; 
(c) that that record relates to the incident that is the subject-matter of the proceedings; 
(d) that the record may disclose a prior inconsistent statement of the complainant or 
witness; 
(e) that the record may relate to the credibility of the complainant or witness; 
(f) that the record may relate to the reliability of the testimony of the complainant or 
witness merely because the complainant or witness has received or is receiving psychiatric 
treatment, therapy or counselling; 
(g) that the record may reveal allegations of sexual abuse of the complainant by a person 
other than the accused; 
(h) that the record relates to the sexual activity of the complainant with any person, 
including the accused; 
(i) that the record relates to the presence or absence of a recent complaint; 
(j) that the record relates to the complainant’s sexual reputation; or 
(k) that the record was made close in time to a complaint or to the activity that forms the 
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subject-matter of the charge against the accused. 
278.3(5)Service of application and subpoena 
The accused shall serve the application on the prosecutor, on the person who has possession or 
control of the record, on the complainant or witness, as the case may be, and on any other person 
to who, to the knowledge of the accused, the record relates, at least seven days before the hearing 
referred to in subsection 278.4(1) or any shorter interval that the judge may allow in the interests 
of justice. The accused shall also serve a subpoena issued under Part XXII in Form 16.1 on the 
person who has possession or control of the record at the same time as the application is served. 
278.3(6)Service on other persons 
The judge may at any time order that the application be served on any person to whom the judge 
considers the record may relate. 
278.4 
278.4(1) Hearing in camera 
The judge shall hold a hearing in camera to determine whether to order the person who has 
possession or control of the record to produce it to the court for review by the judge. 
278.4(2)Persons who may appear at hearing 
The person who has possession or control of the record, the complainant or witness, as the case 
may be, and any other person to whom the record relates may appear and make submissions at 
the hearing, but they are not compellable as witnesses at the hearing. 
278.4(3)Costs 
No order for costs may be made against a person referred to in subsection (2) in respect of their 
participation in the hearing. 
278.5 
278.5(1)Judge may order production of record for review 
The judge may order the person who has possession or control of the record to produce the 
record or part of the record to the court for review by the judge if, after the hearing referred to in 
subsection 278.4(1), the judge is satisfied that 

(a) the application was made in accordance with subsections 278.3(2) to (6); 
(b) the accused has established that the record is likely relevant to an issue at trial or to the 
competence of a witness to testify; and 
(c) the production of the record is necessary in the interests of justice. 

278.5(2)Factors to be considered 
In determining whether to order the production of the record or part of the record for review 
pursuant to subsection (1), the judge shall consider the salutary and deleterious effects of the 
determination on the accused’s right to make a full answer and defence and on the right to 
privacy and equality of the complainant or witness, as the case may be, and any other person to 
whom the record relates. In particular, the judge shall take the following factors into account: 

(a) the extent to which the record is necessary for the accused to make a full answer and 
defence; 
(b) the probative value of the record; 
(c) the nature and extent of the reasonable expectation of privacy with respect to the record; 
(d) whether production of the record is based on a discriminatory belief or bias; 
(e) the potential prejudice to the personal dignity and right to privacy of any person to 
whom the record relates; 
(f) society’s interest in encouraging the reporting of sexual offences; 
(g) society’s interest in encouraging the obtaining of treatment by complainants of sexual 
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offences; and 
(h) the effect of the determination on the integrity of the trial process. 

278.6 
278.6(1)Review of record by judge 
Where the judge has ordered the production of the record or part of the record for review, the 
judge shall review it in the absence of the parties in order to determine whether the record or part 
of the record should be produced to the accused. 
278.6(2) Hearing in camera 
The judge may hold a hearing in camera if the judge considers that it will assist in making the 
determination. 
278.6(3)Provisions re hearing 
Subsections 278.4(2) and (3) apply in the case of a hearing under subsection (2). 
278.7 
278.7(1)Judge may order production of record to accused 
Where the judge is satisfied that the record or part of the record is likely relevant to an issue at 
trial or to the competence of a witness to testify and its production is necessary in the interests of 
justice, the judge may order that the record or part of the record that is likely relevant be 
produced to the accused, subject to any conditions that may be imposed pursuant to subsection 
(3). 
278.7(2)Factors to be considered 
In determining whether to order the production of the record or part of the record to the accused, 
the judge shall consider the salutary and deleterious effects of the determination on the accused’s 
right to make a full answer and the defence and on the right to privacy and equality of the 
complainant or witness, as the case may be, and any other person to whom the record relates and, 
in particular, shall take the factors specified in paragraphs 278.5(2)(a) to (h) into account. 
278.7(3)Conditions on production 
Where the judge orders the production of the record or part of the record to the accused, the 
judge may impose conditions on the production to protect the interest of justice and, to the 
greatest extent possible, the privacy and equality interests of the complainant or witness, as the 
case may be, and any other person to whom the record relates, including, for example, the 
following conditions: 

(a) that the record be edited as directed by the judge; 
(b) that a copy of the record, rather than the original, be produced; 
(c) that the accused and counsel for the accused not disclose the contents of the record to 
any other person, except with the approval of the court; 
(d) that the record be viewed only at the offices of the court; 
(e) that no copies of the record be made or that restrictions be imposed on the number of 
copies of the record that may be made; and 
(f) that information regarding any person named in the record, such as their address, 
telephone number and place of employment, be severed from the record. 

278.7(4)Copy to prosecutor 
Where the judge orders the production of the record or part of the record to the accused, the 
judge shall direct that a copy of the record or part of the record be provided to the prosecutor, 
unless the judge determines that it is not in the interests of justice to do so. 
278.7(5)Record not to be used in other proceedings 
The record or part of the record that is produced to the accused pursuant to an order under 
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subsection (1) shall not be used in any other proceedings. 
278.7(6)Retention of record by court 
Where the judge refuses to order the production of the record or part of the record to the accused, 
the record or part of the record shall, unless a court orders otherwise, be kept in a sealed package 
by the court until the later of the expiration of the time for any appeal and the completion of any 
appeal in the proceedings against the accused, whereupon the record or part of the record shall be 
returned to the person lawfully entitled to possession or control of it. 
278.8 
278.8(1)Reasons for decision 
The judge shall provide reasons for ordering or refusing to order the production of the record or 
part of the record pursuant to subsection 278.5(1) or 278.7(1). 
278.8(2)Record of reasons 
The reasons referred to in subsection (1) shall be entered in the record of the proceedings or, 
where the proceedings are not recorded, shall be provided in writing. 
 
278.1Définition de « dossier » 
Pour l’application des articles 278.2 à 278.9, « dossier » s’entend de toute forme de document 
contenant des renseignements personnels pour lesquels il existe une attente raisonnable en 
matière de protection de la vie privée, notamment : le dossier médical, psychiatrique ou 
thérapeutique, le dossier tenu par les services d’aide à l’enfance, les services sociaux ou les 
services de consultation, le dossier relatif aux antécédents professionnels et à l’adoption, le 
journal intime et le document contenant des renseignements personnels et protégé par une autre 
loi fédérale ou une loi provinciale. N’est pas visé par la présente définition le dossier qui est 
produit par un responsable de l’enquête ou de la poursuite relativement à l’infraction qui fait 
l’objet de la procédure. 
278.2 
278.2(1)Communication d’un dossier à l’accusé 
 Dans les poursuites pour une infraction mentionnée ci-après, ou pour plusieurs infractions dont 
l’une est une infraction mentionnée ci-après, un dossier se rapportant à un plaignant ou à un 
témoin ne peut être communiqué à l’accusé que conformément aux articles 278.3 à 278.91 : 

a) une infraction prévue aux articles 151, 152, 153, 153.1, 155, 159, 160, 170, 171, 172, 
173, 210, 211, 212, 213, 271, 272 ou 273; 
b) une infraction prévue aux articles 144, 145, 149, 156, 245 ou 246 du Code criminel, 
chapitre C-34 des Statuts revisés du Canada de 1970, dans sa version antérieure au 4 janvier 
1983; 
c) une infraction prévue aux articles 146, 151, 153, 155, 157, 166 ou 167 du Code criminel, 
chapitre C-34 des Statuts revisés du Canada de 1970, dans sa version antérieure au 1er 
janvier 1988. 

278.2(2)Application 
 L’article 278.1, le présent article et les articles 278.3 à 278.91 s’appliquent même si le dossier 
est en la possession ou sous le contrôle du poursuivant, sauf si le plaignant ou le témoin auquel il 
se rapporte a expressément renoncé à l’application de ces articles. 
278.2(3)Obligation d’informer 
 Le poursuivant qui a en sa possession ou sous son contrôle un dossier auquel s’applique le 
présent article doit en informer l’accusé mais il ne peut, ce faisant, communiquer le contenu du 
dossier. 
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278.3 
278.3(1)Demande de communication de dossier 
L’accusé qui veut obtenir la communication d’un dossier doit en faire la demande au juge qui 
préside ou présidera son procès. 
278.3(2)Précision 
Il demeure entendu que la demande visée au paragraphe (1) ne peut être faite au juge ou juge de 
paix qui préside une autre procédure, y compris une enquête préliminaire. 
278.3(3)Forme et contenu 
La demande de communication est formulée par écrit et donne : 

a) les précisions utiles pour reconnaître le dossier en cause et le nom de la personne qui l’a 
en sa possession ou sous son contrôle; 
b) les motifs qu’invoque l’accusé pour démontrer que le dossier est vraisemblablement 
pertinent quant à un point en litige ou à l’habileté d’un témoin à témoigner. 

278.3(4)Insuffisance des motifs 
Les affirmations ci-après, individuellement ou collectivement, ne suffisent pas en soi à 
démontrer que le dossier est vraisemblablement pertinent quant à un point en litige ou à 
l’habileté d’un témoin à témoigner : 

a) le dossier existe; 
b) le dossier se rapporte à un traitement médical ou psychiatrique ou une thérapie suivis par 
le plaignant ou le témoin ou à des services de consultation auxquels il a recours ou a eu 
recours; 
c) le dossier porte sur l’événement qui fait l’objet du litige; 
d) le dossier est susceptible de contenir une déclaration antérieure incompatible faite par le 
plaignant ou le témoin; 
e) le dossier pourrait se rapporter à la crédibilité du plaignant ou du témoin; 
f) le dossier pourrait se rapporter à la véracité du témoignage du plaignant ou du témoin 
étant donné que celui-ci suit ou a suivi un traitement psychiatrique ou une thérapie, ou a 
recours ou a eu recours à des services de consultation; 
g) le dossier est susceptible de contenir des allégations quant à des abus sexuels commis 
contre le plaignant par d’autres personnes que l’accusé; 
h) le dossier se rapporte à l’activité sexuelle du plaignant avec l’accusé ou un tiers; 
i) le dossier se rapporte à l’existence ou à l’absence d’une plainte spontanée; 
j) le dossier se rapporte à la réputation sexuelle du plaignant; 
k) le dossier a été produit peu après la plainte ou l’événement qui fait l’objet du litige. 

278.3(5)Signification de la demande 
L’accusé signifie la demande au poursuivant, à la personne qui a le dossier en sa possession ou 
sous son contrôle, au plaignant ou au témoin, selon le cas, et à toute autre personne à laquelle, à 
sa connaissance, le dossier se rapporte, au moins sept jours avant l’audience prévue au 
paragraphe 278.4(1) ou dans le délai inférieur autorisé par le juge dans l’intérêt de la justice. 
Dans le cas de la personne qui a le dossier en sa possession ou sous son contrôle, une assignation 
à comparaître, rédigée selon la formule 16.1, doit lui être signifiée, conformément à la partie 
XXII, en même temps que la demande. 
278.3(6)Signification à d’autres personnes 
 Le juge peut ordonner à tout moment que la demande soit signifiée à toute personne à laquelle, à 
son avis, le dossier se rapporte. 
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278.4 
278.4(1)Audience à huis clos 
Le juge tient une audience à huis clos pour décider si le dossier devrait être communiqué au 
tribunal pour que lui-même puisse l’examiner. 
278.4(2)Droit de présenter des observations et incontraignabilité 
La personne qui a le dossier en sa possession ou sous son contrôle, le plaignant ou le témoin, 
selon le cas, et toute autre personne à laquelle le dossier se rapporte peuvent comparaître et 
présenter leurs arguments à l’audience mais ne peuvent être contraints à témoigner. 
278.4(3)Dépens 
Aucune ordonnance de dépens ne peut être rendue contre une personne visée au paragraphe (2) 
en raison de sa participation à l’audience. 
278.5 
278.5(1)Ordonnance 
Le juge peut ordonner à la personne qui a le dossier en sa possession ou sous son contrôle de le 
communiquer, en tout ou en partie, au tribunal pour examen par lui-même si, après l’audience, il 
est convaincu de ce qui suit : 

a) la demande répond aux exigences formulées aux paragraphes 278.3(2) à (6); 
b) l’accusé a démontré que le dossier est vraisemblablement pertinent quant à un point en 
litige ou à l’habileté d’un témoin à témoigner; 
c) la communication du dossier sert les intérêts de la justice. 

278.5(2)Facteurs à considérer 
Pour décider s’il doit rendre l’ordonnance prévue au paragraphe (1), le juge prend en 
considération les effets bénéfiques et préjudiciables qu’entraînera sa décision, d’une part, sur le 
droit de l’accusé à une défense pleine et entière et, d’autre part, sur le droit à la vie privée et à 
l’égalité du plaignant ou du témoin, selon le cas, et de toute autre personne à laquelle le dossier 
se rapporte et, en particulier, tient compte des facteurs suivants : 

a) la mesure dans laquelle le dossier est nécessaire pour permettre à l’accusé de présenter 
une défense pleine et entière; 
b) sa valeur probante; 
c) la nature et la portée de l’attente raisonnable au respect de son caractère privé; 
d) la question de savoir si sa communication reposerait sur une croyance ou un préjugé 
discriminatoire; 
e) le préjudice possible à la dignité ou à la vie privée de toute personne à laquelle il se 
rapporte; 
f) l’intérêt qu’a la société à ce que les infractions d’ordre sexuel soient signalées; 
g) l’intérêt qu’a la société à ce que les plaignants, dans les cas d’infraction d’ordre sexuel, 
suivent des traitements; 
h) l’effet de la décision sur l’intégrité du processus judiciaire. 

278.6 
278.6(1)Examen du dossier par le juge 
Dans les cas où il a rendu l’ordonnance visée au paragraphe 278.5(1), le juge examine le dossier 
ou la partie en cause en l’absence des parties pour décider si le dossier devrait, en tout ou en 
partie, être communiqué à l’accusé. 
278.6(2)Possibilité d’une audience 
Le juge peut tenir une audience à huis clos s’il l’estime utile pour en arriver à la décision visée 
au paragraphe (1). 
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278.6(3)Application de certaines dispositions 
Les paragraphes 278.4(2) et (3) s’appliquent à toute audience tenue en vertu du paragraphe (2). 
278.7 
278.7(1)Communication du dossier 
S’il est convaincu que le dossier est en tout ou en partie vraisemblablement pertinent quant à un 
point en litige ou à l’habileté d’un témoin à témoigner et que sa communication sert les intérêts 
de la justice, le juge peut ordonner que le dossier — ou la partie de celui-ci qui est 
vraisemblablement pertinente — soit, aux conditions qu’il fixe éventuellement en vertu du 
paragraphe (3), communiqué à l’accusé. 
278.7(2)Facteurs à considérer 
Pour décider s’il doit rendre l’ordonnance prévue au paragraphe (1), le juge prend en 
considération les effets bénéfiques et préjudiciables qu’entraînera sa décision, d’une part, sur le 
droit de l’accusé à une défense pleine et entière et, d’autre part, sur le droit à la vie privée et à 
l’égalité du plaignant ou du témoin, selon le cas, et de toute autre personne à laquelle le dossier 
se rapporte et, en particulier, tient compte des facteurs mentionnés aux alinéas 278.5(2)a) à h). 
278.7(3)Conditions 
Le juge peut assortir l’ordonnance de communication des conditions qu’il estime indiquées pour 
protéger l’intérêt de la justice et, dans la mesure du possible, les intérêts en matière de droit à la 
vie privée et d’égalité du plaignant ou du témoin, selon le cas, et de toute personne à laquelle le 
dossier se rapporte, notamment : 

a) établissement, selon ses instructions, d’une version révisée du dossier; 
b) communication d’une copie, plutôt que de l’original, du dossier; 
c) interdiction pour l’accusé et son avocat de divulguer le contenu du dossier à quiconque, 
sauf autorisation du tribunal; 
d) interdiction d’examiner le contenu du dossier en dehors du greffe du tribunal; 
e) interdiction de la production d’une copie du dossier ou restriction quant au nombre de 
copies qui peuvent en être faites; 
f) suppression de renseignements sur toute personne dont le nom figure dans le dossier, tels 
l’adresse, le numéro de téléphone et le lieu de travail. 

278.7(4)Copie au poursuivant 
Dans les cas où il ordonne la communication d’un dossier en tout ou en partie à l’accusé, le juge 
ordonne qu’une copie du dossier ou de la partie soit donnée au poursuivant, sauf s’il estime que 
cette mesure serait contraire aux intérêts de la justice. 
278.7(5)Restriction quant à l’usage des dossiers 
Les dossiers — ou parties de dossier — communiqués à l’accusé dans le cadre du paragraphe (1) 
ne peuvent être utilisés dans une autre procédure. 
278.7(6)Garde des dossiers non communiqués à l’accusé 
Sauf ordre contraire d’un tribunal, tout dossier — ou toute partie d’un dossier — dont le juge 
refuse la communication à l’accusé est scellé et reste en la possession du tribunal jusqu’à 
l’épuisement des voies de recours dans la procédure contre l’accusé; une fois les voies de recours 
épuisées, le dossier — ou la partie — est remis à la personne qui a droit à la possession légitime 
de celui-ci. 
278.8 
278.8(1)Motifs 
Le juge est tenu de motiver sa décision de rendre ou refuser de rendre l’ordonnance prévue aux 
paragraphes 278.5(1) ou 278.7(1). 
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278.8(2)Forme 
Les motifs de la décision sont à porter dans le procès-verbal des débats ou, à défaut, à donner par 
écrit. 
 
 

718.01 
718.01 Objectives — offences against children 
When a court imposes a sentence for an offence that involved the abuse of a person under the age 
of eighteen years, it shall give primary consideration to the objectives of denunciation and 
deterrence of such conduct. 
 
718.01Objectif — infraction perpétrée à l’égard des enfants 
Le tribunal qui impose une peine pour une infraction qui constitue un mauvais traitement à 
l’égard d’une personne âgée de moins de dix-huit ans accorde une attention particulière aux 
objectifs de dénonciation et de dissuasion d’un tel comportement. 
 
 

718.2(ii.1) & (iii) 
718.2Other sentencing principles 
A court that imposes a sentence shall also take into consideration the following principles: 

(a) a sentence should be increased or reduced to account for any relevant aggravating or 
mitigating circumstances relating to the offence or the offender, and, without limiting the 
generality of the foregoing, 
(ii.1) evidence that the offender, in committing the offence, abused a person under the 
age of eighteen years, 
(iii) evidence that the offender, in committing the offence, abused a position of trust or 
authority in relation to the victim, 

 
718.2Principes de détermination de la peine 
Le tribunal détermine la peine à infliger compte tenu également des principes suivants : 

a) la peine devrait être adaptée aux circonstances aggravantes ou atténuantes liées à la 
perpétration de l’infraction ou à la situation du délinquant; sont notamment considérées 
comme des circonstances aggravantes des éléments de preuve établissant : 

(ii.1) que l’infraction perpétrée par le délinquant constitue un mauvais traitement à 
l’égard d’une personne âgée de moins de dix-huit ans, 
(iii) que l’infraction perpétrée par le délinquant constitue un abus de la confiance de la 
victime ou un abus d’autorité à son égard, 
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